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SERIES n. 


INTRODUCTION. 


At tlie conclusion of the First Series of my Locturos I said 
thut I sliould, in the be^innino; of the next series, explain to 
you some extensive changes of some of the branches of the 
common law, eflccted by modern acts of parliament. The 
promise thus made, 1 now proceed to perform. 

The instances which 1 shall select of brandies of the law 
greatly clianged by recent legislation will be readily jier- 
ceived to be of the first importance. In dealing with them, 
the discursive character of these Lectures will- be retained; 
experience and the ojiinions of others justifying me in no 
longer regarding this as a fault, in an attempt to teach 
younger students the elements of a scienc.e comprehending 
sb vast h variety of titles, a\» are compi iscil in English Law. 
For their instruction and use it is possible to select parts 
wjiich may attract and interest them, when they might be 
repelled by a formal attempt to reduce the whole to a 
system. * 


II. 
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LECTURE XL. 


1. Common Law changed by • 

Acts of Parliament, ! 

2. 7Vial by Jury, i 

y. Trial of Questions of Fact, j 
4. Common Law Procedure 

Act, 

6, I'rial without Jury, 

6. County Courts, 

1, Trial by Peers. * 

8. Criminal Justice Act, 

0. Petty Sessions, 

10. Quarter Sessions, 

11. Larceny, j 

12. Simple Larceny. I 

ly. Compound Larceny, j 

14. Technical Phrases, 1 


15. Jury of Twelve. 

16. Jwiy of Five. 

17. Jury. Legislation. 

18. Challenges, 

19. Unanimity. 

20. Verdict, Guilty or Not 

Guilty, 

21. Grand Jury. 

22. Public Prosecutor, 

23. Indictment, 

24. Acquittal. 

25. Coroner* s Inquest, 

20. Justice. Administratim. 

Publicity. 

27. Secrecy. 


At the beginning of my third lecture, I said that it would 
be difficult to find a title or head of the common law, the 
details of which have not been altered by acts of parliament. 
This assertion may be illustrated by a few remarkable 
examples. 

» Firstly, I mention trial by jury. Of the details of this 
mode of trial, to which, as history has taught you, our 
ancestors attributed great importance, regarding it as one 
of‘*the safeguards of*the liberties which they asserted and 
have transmitted to us, some parts remain unchanged. 
The changes which havd been made suggest many inte- 
resting reflections. 

Acts of parliament have established exceptions to the 
rule, that a jury is the proper tribunal for the trial of 
quistions of fact. By an act of parliament passed in 

B 2 
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LECTURE XL. 


1854, called the Common Law Procedure Act (a), and 
to which I shall have very frequent ^occasion to refer, 
it is provided in the first section, to the# effect, that the 
parties to any cause may leave the decision of any ques- 
tion of fact to the court: and such question of fact may 
thereupon be tried and determined by any judge who 
might otherwise have presided at the trial thereof by jury, 
either with or without the assistance of any other judge or 
judges of the same court, or included in the same com- 
mission at the assizes. Looking at the section, you will 
perceive that I have contented myself with stating its 
general purport. I recommend you to make yourself 
familiar witli its details. 

Up till the time I am writing, the power thus given to 
parties to dispense with a jury has been yarely exercised ; 
but its existence, applicable as it is to many hundreds of 
causes every year, entitles the law which gives it to a place 
in this part of my lectures. 

It is different in the county courts,— new tribunals of 
limited jurisdiction, substituted in 1847 for very ancient 
common law courts, which were also called county courts. 
In these new courts, questions of fact arc tried by the judge 
only, without a jury, unless either party requires a jury. 
Even this may be done only in some cases. This right to 
require trial by jury is exercised in comparatively very few 
cases. It seems that, whether in the superior courts, or in 
the inferior courts, the suitors are .content with the ordinary 
course of law : in the former, rarely dispensing with juries ; 
in the latter, rarely rcquirin,g them. 

Soon after the passing of the Common Law Procedure 
Act, I wrote a paper which was printed in the Law Maga- 
zine, on the subject of the power given by tbe act to liti- 
gating patties to withdraw from the consideration of juries 
questions of fact. As this paper contains a great deal of 
the sort of instruction which it is my aim to impart, 1 
shall repeat the substance of it in my next lecture. , 

(a) 17 & 18 Victoria, chapter 125. 



LECTURE XL. 
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The enactments just referred to apply only\o what are 
called civil proceedings, in which questions are decided 
between parties in litigation, as plaintiffs and defendants. 
There is reason to think that the preference which in all 
former times has prevailed in this country for trial by jury 
is wearing out as respects civil causes. 

In criminal proceedings, the common law has built upon 
the usage to try questions of fact by means of a jury 
another custom, namely, that a person accused of a felony 
is to be tried by his peers : pares, equals. 

In a future lecture I shall say a great deal of this 
privilege as enjoyed by lords of parliament. At present, I 
am referring only to commoners, the privilege of each of 
whom it is, when charged with felony, to be tried by a jury 
consisting of twelve of his peers. Commoners in former 
times, when political strife led some men to actual treason 
and sedition, and others to make unfounded charges of 
those crimes, this privilege of trial by jury, and not by 
judges who were ministers of the Crown, then removable 
at pleasure, was of the highest value to every Englishman, 
At a glance you perceive that my present allusions are 
chiefly to the reigns of Charles the Second and James the 
Second; and more especially to the case of the seven 
bishops, who, though lords of parliament, were tried by a 
jury, by reason of the crime with which they were charged 
being a misdemeanor and not a felony. 

^Even now, when the independence of the judges is 
* secured against the influence of the Crown by law and by 
public opinion, it will be well for the people to guard 
Jealously an institution which may, should troubled times 
recur, again shield patriots from persecution. 

The last remarks are, introductory to my stating to you 
the effect of what may appear, from the subject matter of 
it, an infringement, however slight, on the privilege which 
every man has to be tried by his peers. The new law 
I am about to state works very beneficially; but, in future 



(} 


LECTURE XL. 


I 


legislation, care must be taken to stop short of the danger 
pf impairing further the valuable right of trial by jury. 
The hackneyed simile of the thin end of the wedge is 
apposite. 

In the year 1856, a statute called the Criminal Justice 
Act {a) was passed ; the first and second sections give to 
two or more justices of the peace sitting in petty sessions 
a jurisdiction which they may exercise if they think fit, 
and if the accused consent to submit to it, to hear and 
determine charges of simple larceny, of property the value 
of which does not exceed five shillings : and charges of 
attempts to commit larceny from the person, or simple 
larceny. Under these sections, a sentence may be im- 
prisonment with or without hard labour, for any period 
not exceeding three calendar months. Many accused 
persons consent to be tried at the petty sessions, thus 
avoiding imprisonment before trial, as well as the chance 
of severer punishments, which may be inflicted at the 
assizes or quarter sessions, than at the petty sessions. 

The third section gives to justices in petty sessions a 
jurisdiction which they may exercise, if they think fit, when 
a person pleads guilty to a charge of simple larceny of pro- 
perty of greater value than five shillings, or of stealing from 
the person, or of larceny as a clerk or servant. Under this 
section, a sentence may be imprisonment with or without 
hard labour for any terra not exceeding six calendar 
months. As this third section provides only for case^ of 
accused persons pleading guilty, it is by the first and second 
sections that the point of the wedge may be said to be 
inserted. , . ^ 

A lecture on the constitution of various courts will be 
the proper place for an explanation of the difference be- 
tween thc^j, court of quarter sessions, in which justices of 
the peace have, throughout their whole county, jurisdiction 
in respect of many important subjects, and a court of petty 
(a) 18 & 19 Victoria, chapter 126. ^ 
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sessions having, within a district of the county* jurisdiction 
in respect of certain specified subjects. 

The statute so (^ws attention to the difference between 
simple larceny and other larceny, that I find this a most 
convenient place for impressing it on your minds. 

The word larceny, latrociny, derived from latrocinium, is 
our technical word for theft. Now theft is either simple or 
compound ; simple when it is only a removal of property 
with a felonious intent to deprive the owner of it; com- 
pound when the felonious intent is complicated or aggra- 
vated by other circumstances, such, for example, as the 
fact of the theft being from the person of the owner, or 
that of the thief being the owner’s servant, or of the theft 
being from a dwelling-house. Bear this distinction in 
mind, and read again my condensed statement of the effect 
of the three clauses. 

I venture an attempt to illustrate the technical phrases 
of one science by a reference to similar technical phrases 
of another and very different science : surgery. A surgeon 
speaks of a simple fracture when the parts of a broken 
bone remain in their right places, ready to be united by a 
natural process. He speaks of a compound fracture when 
the mischief is complicated or aggravated by the fragments, 
or one of them, piercing the adjoining muscle, and being, 
therefore, more difficult to be reduced. The analogy ap- 
pears perfect between the use by persons of one pro- 
fession of the words simple and compound, and the use of 
*the same words by the* members of another profession. 
Simple, simplex, sine plexis, without complication. Com- 
pound, complicated.. 

As to the number of men to form a jury, the law is un- 
changed as Inspects Sll qourts, whether of civil or criminal 
jurisdiction, except one. The number is, as always, still 
twelve, except in the county courts, in which the number 
is directed by an act of parliament to be five. 

Most of the practical details in respect of juries, for 
instance, as to the preparation of lists of persons qualified 
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and liable to serve as jurymen, as to the selection of persons 
to serve, as to the mode of summoning them, are minutely 
regulated by acts of parliament. 

Challenges, that is, objections which may be made to 
persons summoned to serve on a jury, are partly regulated 
by acts of parliament, but chiefly by the common law. 
For the rules respecting them I refer you to the very clear 
account which Stephen gives of them in his Commentaries. 
Challenges, rare in large counties, are occasionally made in 
small counties and in municipal jurisdictions ; and the law 
respecting them is well worthy of your attention. 

A part of the common law which remains unchanged, is 
that which requires a jury to give a unanimous verdict. A 
verdict cannot be received unless all the jurymen, whether 
twelve or five, agree to it. But the practice is for the 
court, after the lapse of a reasonable titne, to discharge 
them, if they cannot agree. After this, the same question 
may be tried by another jury. 

Attempts have been latterly made so to change the law 
as to dispense with the unanimity required of juries. It is 
an argument in favour of the proposed change that it seems 
unreasonable to require the unanimity of twelve men on a 
point which would not be brought before them were it not 
the subject of controversy, and to enforce their unanimity 
by imprisonment, aggravated by cold and hunger. You 
know that jurymen not agreeing are locked up, and may 
not, during their confinement, be supplied with food or fire. 
Few subjects have been better debated in parliament tliati 
this was in the House of Lords, when a bill waa.proposed 
to effect the suggested chahge. Of the arguments whjeh 
prevailed against the bill, the most convincing appeared to 
be, that to require unanimity ^ one way^of enforcing 
thorough discussion on the part of the jury ; to receive the 
verdict of a majority is to dispense with discussion, and to 
encourage each man to vote according to his first im- 
pression. 

This last argument applies, though less strongly, to {he 
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wish, which some have, that an English jury, deciding in a 
criminal cause, should have power, as a Scotch jury has, to 
find the charge " Kl)t Proven.” True it is that the Scotch 
practice is more logical than the English, which forces a 
jury to say either “ Guilty” or " Not Guilty,” inasmuch as in 
the majority of cases in which the latter verdict is given, 
the accused person is acquitted, not because he is proved 
or even thought to be innocent, but because he is not 
clearly proved to be guilty. In favour of our practice it 
may be said, that a Scotch jury may escape the necessity 
of a thorough discussion of the question of guilty or not 
guilty, by too readily adopting a verdict of Not Proven.” 

In the case of what is called a grand jury, more properly 
called a grand inquest, unanimity is not requisite. The chief 
function of a jury of this sort is, as you know, to enquire 
as to the truth* of any written charge brought before it, 
called a bill, alleging any person to have been guilty of a 
crime. If, after hearing evidence, the grand jury think it 
sufficient, if not answered or explained, to justify a verdict 
of guilty, they find the written charge laid before them a 
true bill : and it is after that called an indictment. As I 
said just now, a grand jury need not be unanimous : but, in 
order that a bill may be found true, it is necessary that a 
majority, consisting of at least twelve, agree so to find it. 
For this reason, there must not be less than thirteen, and 
not more than twenty-three men to form a grand jury. 

On the subject of grand juries, comparatively with other 
' juries, there has been bat little legislation. 

Many persons think that grand juries are needless, and 
tjiat they should be abolished, substituting for them a 
public prosecutor, whose function should be to investigate 
the evidence against j^ersons accused of crimes, and to 
exercise a discretion like that of the grand jury to prefer or 
withhold the charges. Every charge sanctiohed by him 
would be of the nature of an indictment, upon which the 
accused might be tried. This subject has been well debated 
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in the HouLe of Lords. Against the proposed change one 
of the arguments is entitled to great weight, namely, that 
the public prosecutor would be a ministe^r of the Crown, and 
under its influence : and it is desirable 'that there should 
be an independent tribunal before which a private pro- 
secutor may bring charges against persons protected by the 
government. This might be a point of great importance 
in times less peaceable and well ordered than our own. 

When a grand jury returns a bill as not found, the 
accused is not acquitted. Further evidence being dis- 
covered may be laid before the same or a future grand 
jury ; and if, then, a bill is found, the accused may be 
placed upon his trial. A person tried and acquitted cannot 
be again tried on the same charge. Nemo debet bis vexari 
pro eadem causti, 

A coroner’s inquest, enquiring the cause of a man’s 
death, is a grand jury. If they find a person guilty of 
murder or manslaughter, the charge written and signed by 
them, or a majority of them, the majority consisting of 
twelve at least, is called a coroner’s inquisition. To this the 
person charged may, at the assizes, to which the inquisition 
is transmitted by the coroner, be required to plead guilty, 
or not guilty : and if he pleads not guilty, he may be tried 
as upon an ordinary indictment. 

Between the two sorts of grand inquest, there is a dif- 
ference of a very peculiar nature. Grand jurymen sit in 
private, and arc sworn to secrecy. Their oath, rather a 
fine piece of composition, which ymi have listened to "at tbe ‘ 
assizes, is, as respects this country, a singular insjtance of 
enforced secrecy in the tramsaction of judicial businesg. 
The jurymen sworn by a coroner usually sit in public,* 
though the coroner may, if he thinks it cond^icive to the 
ends of justice, direct other persons to withdraw, the 
object being of course to avoid putting suspected persons 
and their friends on their guard against further inves- 
tigation. 
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In like manner justices of the peace^ investigattlig charges 
which may end in the accused being committed for trial, 
may, if they think ht, clear the court. This seldom hap- 
pens. Upon all bccasions of magistrates acting judicially, 
when holding petty sessions for instance, it is a peremp- 
tory part of the law that they must, like any other court of 
justice, sit in public. Publicity is in this country regarded 
as essential to the due administration of justice ; but this 
obviously does not apply to preliminary investigation, in 
which secrecy may be of the first importance, lest detection 
should be evaded or criminals should escape. 
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1. Trial without Jury, 

2. Trial by Jury, 

3. Judge, Duty, 

4. Judge, Power, 

6, Judicial Character, 

6. Lord Ellenhorough, 

7. Lord Tentcrden, 

8. Lord Denman, 

9. Lord Abinger, 


10. Sir William Scott, 

11. County Courts, 

12. Jurisdiction, 

13. Juries, 

14. Evidence of interested Par^ 

ties, 

15. Judicial impatience, 

16. Advocates, 

17. Judicial reasons. 


For the reason given in my last lecture I shall in the 
present lecture repeat the substance of a paper written by 
me and printed in the Law Magazine of 1855, the subjects 
of it being trial without Jury, and the judicial character. 

The enactment in the Common Law Procedure Act 
of 1854, enabling tlie judges of the superior courts of 
common law to try, with the consent of the parties, 
questions of fact without jury, gives rise to many re- 
flections. 

The judges may find it an easier duty to try causes un- 
embarrassed by juries; but they will, I think, feel it to be a 
nobler function with which they may now find themselves 
invested, that of forming and giving expression to their own 
judgments instead of acting as the assistants of other men. 
Trying a cause with a jury, their duty is to state, as clearl/ 
as may be, the questions to be decided, and to djrect and 
assist, by what is called ft careful summing up, twelye 
men, whose minds may be already possessed by prejudice, 
or puzzled by the sophistry, or disturbed by*the clamour, 
or led astray by the eloquence of opposing counsel. Some 
judges, al^, with more or less skill and success, and more 
or less consistently with their duty, have had the habit of 
making attempts to lead juries to right verdicts, or to what 
they have deemed right verdicts. ^ 
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There were persons who thought that occasionally the 
summings up of Lor<^ Abinger had too much the character 
of pleadings in favour of the side which he considered 
entitled to the verdict. In the former part of his life at the 
bar, he had a certain way of his own of telling the jury 
what their verdict ought to be, so as to leave them scarcely 
the power of deliberation. This command over juries was 
more appropriate to the bench, and was frequently, in the 
case of Lord Abinger, irresistible. I remember a trial at 
which he presided at Stafford, in which, in the course of 
his summing up, he explained and illustrated the paradox : 
the greater the truth, the greater the libel. He put the 
case of a woman who, having erred in her youth, had 
afterwards, when residing in another part of the country, 
married a respectable man, and had become the mother of 
a family ; and he supposed a person, knowing the events 
of the earlier part of her life, to disclose them for the 
purpose of annoying her husband, or herself, or her family. 
The way in which he put the case 1 cannot attempt to 
relate. In his quiet tone, Lord Abinger asked, if in such 
a case the saying would not be true : the greater the truth, 
the greater the libel. He told them to ask their own 
hearts for an answer. I well remember the answer my own 
feelings gave ; and I could plainly perceive the effect of the 
question on the minds of the jury; and I now refer to it, 
not for the purpose of illustrating a paradox, but for the 
puj-pose of drawing attention to the sort of power one of 
the most successful of niodern pleaders, carrying his skill 
to the bench, exercised over the minds of others. 

, vLord Ellenborough commanded juries by look and tone. 
His personal dignity was in itself a power and a strength ; 
but it did nbt always prevail. The London juries came 
latterly to resist his charges, as too dictatorial. There have 
been other instances of the jealousy of juries of habitual 
attempts by judges to lead them or command them. 

^ Lord Tenterden was more successful, by reason of his 
lucid statement of the facts, and of the law applicable to 
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them. He seemed to travel with the jury along the right 
path to justice. i 

Lord Denman was a striking instance of the power 
which one man can exercise over other men, when he 
combines in his one person the scholar, the lawyer, the 
magistrate, the gentleman. Without art, certainly without 
the appearance of art, he won the confidence of juries. 

We sometimes hear praised the careful summing up of a 
painstaking judge. But how often is a summing up loo 
minutely careful, setting the facts and combinations of the 
facts in every possible light, going over them again and 
again, and distinguishing slight shades from still slighter 
shades, until every juryman and every listener is in a state 
of bewilderment, from which it is hopeless that the jury can 
recover, with their faculties in a state fit for deliberation. 
When I was a young man, I several times heard one of our 
most learned judges sum up, in this manner, circumstantial 
evidence ; and some of his successors have had the same 
fault. Unfortunately, too, this fault, or weakness, or want 
of skill, is more frequently shown in the most important 
trials, those of which the result afiects the life of the 
accused — trials for murder. The importance of the trial 
very properly makes the judge as careful as it is in his 
power to be ; but it unfortunately happens that the more 
care a judge of this character takes, the more inefficient he 
becomes. 

But I have wandered from the subject I propose to cc\n-^ 
sider : the power to try civil causes in the superior courts 
without juries ; and I have been discussing the character- 
istics of certain judges as *evinced chiefly in the trial of* 
criminal causes. 

I return then to our subject. U4ifortunatel)rit is not yet 
become the practice of parties to consent to dispense with 
juries. I will try to account for this. When there is a 
difference between two parties, one may be in the right, and 
the other in the wrong ; but it often happens that both ar^, 
in the wrong, one being more wrong than the other. The 
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one in the right, or least in the wrong, needs* a remedy. 
He is the most likely of the two to go to law, and he is the 
most likely to desire that sort of trial which is the most 
likely to bring the truth to light. He would most likely 
prefer the judgment of a single judge, a lawyer accustomed 
to sift and weigh evidence, to the verdict of twelve men 
taken by lot from the very miscellaneous classes of persons 
of whose names the jury lists consist. On the contrary, 
the party in the wrong, or least in the right, is interested in 
withholding a remedy. He is not the one to commence 
proceedings; and if proceedings are taken against him, he 
would most likely prefer the chance of a verdict of a jury 
in his favour, to the probability of the judgment of a single 
judge against him. He is not likely to give his consent to 
a trial without a jury. 

What has hajipened in the county courts may serve to 
illustrate what I mean. In the case of a difference not 
within the ordinary jurisdiction of the county courts,— for 
instance, a dispute involving a question as to the title to 
land,— the parties in difference may, by consent, give a 
county court jurisdiction between them, and thus avoid the 
delay and expense of a trial at the assizes. Consents of 
this sort are very rarely given, and inquiries have been 
made as to the cause of this. Some have suggested the 
reason to be the interest which the lawyers, by whom the 
parties in difference are advised, have in preferring the more 
expensive remedy ; but I have formed an opinion that the 
true cause is the natural^ disinclination of a wrongdoer to 
facilitate a remedy for the wrong he has inflicted, and his 
.natural disinclination to do that which may lead to his 
being compelled to make restitution. He cannot be ex- 
pected to consent to a c^eap remedy. He is more likely to 
hope that his opponent will, for want of means, be unable 
to proceed to trial at the assizes, involving, among other 
great expenses, the maintenance of witnesses for days at an 
assize town. Universal experience tells us that the game 
of the wrongdoer is, by delay and increase of expense, to 
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wear out the means and hopes of the person whom he has 
wronged. l 

I am inclined to think the better way would be to permit 
any sort of action to be brought in a county court at the 
option of the plaintifi*, giving the defendant an equal option 
to remove into a superior court any cause involving a 
question not now within the ordinary jurisdiction of the 
county court. A person who would refuse an express 
consent to an action being brought against him, might, 
nevertheless, not care to take the trouble and incur the 
expense of removing it when actually brought. Here, 
again, what I mean is illustrated by what has happened in 
the county courts. In any of those courts any cause is, 
as a matter of course, tried by the judge without a jury, 
unless in some cases either party requires a jury. It is 
very rarely that a jury is required. Things take their 
course. So I think it would be better in the superior 
courts if, instead of the dispensing with a jury being made 
dependent on the concurrence of two parties already in 
difference, the recourse to a jury were made dependent on 
its being expressly required by one of them. 

Nevertheless, upon the probable supposition that there 
will be in time more and more trials in the superior courts 
of common law without juries, I shall discuss the new 
functions with which the judges are thus invested. Hence- 
forth, instead of having, in all trials of questions of fact, to 
perform the embarrassing duty of assisting others to ^o 
what they could do better alone, fhey will sometimes find 
themselves in a position in which their function will be to 
listen carefully to the evidence, to sift, and compare, and « 
weigh it calmly, to form their impartial conclusions, and to 
express them clearly, satisfying itheir own ^consciences, 
instead of endeavouring, often vainly, to give a right direc- 
tion to the consciences of twelve other persons, and making 
attempts to lead them to a right conclusion. 

I will now consider, as forming, it will be seen, a part ojf 
our present subject, some of the means of detecting truth 
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when hidden in a mass of conflicting evidence. This is 
more likely to be effected, now that the interested parties 
may be heard, than when their evidence was rejected. In 
this reference to flie evidence of interested parties I am 
anticipating the important subject of a future lecture: the 
statute having the effect of repealing, for most purposes, 
the maxim which had always been a very peremptory part 
of the law of England : Nemo debet esse testis in proprifi 
causii. As will be explained in the lecture on this subject, 
those who really know the truth, are now permitted, or if 
they hold back, may he required, and even compelled to give 
evidence. In a trial of a (piestioii of fact the truth may 
generally be said to be present in court, known to one or 
more persons who conceal it : the object is to bring it to 
light. Of the various tests of truth, with which the 
experience of lawyers has made them long familiar, I do 
not propose to speak. I intend to confine my remarks to 
those tests only which have become useful by reason of the 
evidence of interested parties being made admissible. 

It sometimes happens that when two persons, both in- 
terested, and both from their character or from circum- 
stances equally unworthy of credit, contradict each other 
in their evidence, the truth, or the probable truth, may be 
elicited from their statements, by the process of comparing 
admissions inadvertently made by one against his interest 
with admissions inadvertently made by the other against 
his interest. Sometimes, loo, admissions against apparent 
interest are not inadvertent, and are mixed up with false 
statements* for the purpose of giving them a show of 
candour or a tinge of honesty. Admissions often supply a 
clue which may lead to the discovery of the truth, and 
they are soraethnes elicited from a party by effective cross- 
examination, or by a concluding examination by the judge 
himself, acting on materials elicited by the counsel in their 
examination of the parties or witnesses. 

Points of this sort have always been of especial importance 

II. c 
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in the counVy courts, in which, from their first establishment, 
the parties interested have been examined as witnesses. 
They became more important, because available in a more 
important judicial sphere, from the time* a change of the 
law rendered the evidence of interested parties admissible 
in the superior courts. 

In the county courts, too, these points were, from the 
first, of great importance, because questions of fact have 
always in those courts been generally decided by the 
judges, the parties seldom having recourse to juries. A 
judge who can, with sufficient skill, collate admissions made 
by interested parties, each against himself, so as to arrive 
at the truth, or probable truth, might find it difficult to 
suggest, much more to explain, to a jury such a course of 
reasoning, and impossible to direct them or even give them 
efTectuul assistance in the application of i\ to the questions 
under investigation. As it may be thought that some of 
the judges of the county courts have derived from their 
past experience, so it may be considered certain that the 
judges of the superior courts will derive from their future 
experience, powers of analysing evidence, the greater from 
their minds not being disturbed in the application of the 
appropriate tests, by the necessity of finding words by 
means of which to express to juries the difficult points to 
be considered. It may be hoped that some of our judges 
may now have an opportunity of becoming, in the history 
of their profession, the rivals of Sir William Scott, the great 
master of the art of discovering truth through th6 veil Ji 
falsehood. , 

If, instead of teaching y6ung men, I were now presunyn^ 
to address the learned persons for whom I am contemplating 
a new sphere of utility and fajpe, I wouW suggest the 
necessity for curbing any feelings of impatience, leading to 
too early an expression of the effect which is being made 
by evidence on the mind. From this fault juries have been 
usually free, by reason of their habitually passive demeanour. 
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It is a fault to which an active-minded judge may be found 
very liable^ unless he is most careful to avoid it. The more 
immediate bad effect of impatience or hastiness on the part 
of a judge may be that, at an early part of the trial, parties 
or witnesses may be exposed to censure, which further in- 
vestigation or reflection may show them not to deserve. 
Tlie more real bad effect is the embarrassment produced on 
the mind of the judge himself, if, before having heard all 
the evidence, he makes known the impression made on 
him by a part of it. A judge who too soon makes known 
what is passing in his mind, may not only raise on the one 
side hopes, and on the other side fears, either of wliich 
may needlessly embarrass the party subject to them in the 
conduct of the cause, but may impose on himself the em- 
barrassing necessity, firstly, of rectifying expressed opinions, 
and, secondly, of finding terms by means of which fitly to 
express the change which his opinions undergo. It is an 
undignified position for a judge to find himself obliged to 
unsay what he has spoken from the bench, and injurious 
to his reputation to be often obliged to do so ; but, more- 
over, the thing itself is so difficult to do well as materially 
to impair the efficiency of a judge in the particular cause 
in which it becomes necessary. The process is hardly con- 
sistent with the calmness necessary for the right conduct of 
a judicial inquiry. 

The last act of the trial, the delivery of the judgment, 
when all the proofs and arguments have been heard and 
considered, is, generally fepeaking, the earliest period at 
which a judge can safely give utterance to his opinions or 
his^feelings, and then, so far as^ is right for the pujpose of 
making known the grounds of his judgment, his place is 
plainly and fearlessly to (J^eclare his opinions and his feel- 
ings. I do not say that exceptions will not occur to the 
rule I am insisting on, that a judge must carefully guard 
himself against every disposition to impatience. Roguish 
claims are sometimes made, and roguish defences are some- 
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times atteilfpted, which cannot be expected to receive from 
a man of right feeling any other regard than that of scorn, 
or any other treatment than that oV being summarily 
crushed. Cases of this sort happen frdm time to time, 
but they are comparatively of rare occurrence, and the 
safest course for a judge is to be slow to perceive them. 
It is a fatal error to be too ready to stop causes. Injustice, 
or the sense of injustice, thus caused, may be irreparable. 
On the other hand, a cause stopped on safe grounds is an 
excellent precedent, deterring other suitors from attempts 
to practise imposition on courts of justice. 

It will be perceived that I anticipate great advantages 
to the judicial character from the practice, if it should ever 
fortunately prevail, of dispensing with juries. I am also 
sanguine enough to hope for still greater advantages to the 
character of the English advocate. Sophistry, passion 
apart from reason, rhetoric without logic, will no longer be 
ellective weapons. Fluency, verbiage, iteration will be 
valueless. Clamour, and abuse of parties and witnesses, 
and personal display, will not serve as substitutes for argu- 
ment. Those men who, now at the bar, adorn their pro- 
fession by their real eloquence, their skill in argument, by 
their appeals to the feelings, when the feelings are fairly 
interested, by language deriving real strength from its 
gravity and moderation, will meet with more ample rewards 
and honours, and will find many imitators. Then will be 
felt the truth of the principle, too often unheeded, that the 
advocate is properly the assistant of the judge, boUnd* id 
say all that he can fairly say for the party for wbom he is 
retained^ but not jiistihed* in attempting to mislead ^he 
court or jury by the distortion of facts, or by any artifice 
inconsistent with a regard for tru^h. Those ipersons who, 
in the struggle for success, have hitherto sometimes more 
or less habitually yielded to the temptation to say that for 
their clients which a man would not, consistently with 
honesty, say for himself, will, when addressing a single 
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judge trying questions of fact, find that such practices 
must be given up aJ unavailing in each particular case, and 
as destructive of Jthe character of the advocates who have 
recourse to them. I feel assured, not without some ex- 
perience to warrant the assertion, that an advocate properly 
qualified for his office will find his services useful to his 
clients, in proportion to the candour with which, urging all 
that may be fairly urged, he abstains from addressing to 
the court arguments tainted with f\\lsehoId. It is no fanciful 
contrast to draw, that on the one side of the high-minded 
pleader of causes, the advocate, in the true sense of the 
word, who, scorning unworthy artifice, renders good service 
in the administration of justice ; and, on the other side, of 
the hireling, who, with no other object than that of ob- 
taining verdicts,^ whether rightly or wrongly, habitually 
distorts the facts, and is an unworthy disturber of what, 
but for him, might be the pure stream of justice. I believe 
that tlie first class is, in these times, becoming more 
numerous, the latter class more rare. I firmly believe that 
the more frequent trials of questions of fact by experienced 
judges, instead of inexperienced jurymen, become, the 
sooner will the class of unworthy hirelings vanish from our 
tribunals, and the sooner shall we see realized the theory, 
that the advocate is an assistant judge. Need I dilate on 
the consequent advantages to the judge, to the litigants, 
and to the community ? 

, 1 hayc reason to believe that the suitors are better satis- 
fied if a judge, deciding questions of fact, states the grounds 
of his decision, than if he prqnounces a bare ‘‘ judgment 
fof the plaintiff,” or “judgment for the defendant,” like 
the verdict of a jury, for the plaintiff, or for the defendant. 
But I should not have adverted to this point, were it not that 
I have still greater reason for believing that the losing party 
likes to know why he loses, and is pleased if he can gather 
from the judgment, that all facts and arguments, making 
apparently in his favour, have received due consideration. 
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But this, and similar points, occupy doubtless the thoughts 
of those who may have now cast on shem a new class of 
duties. To the discharge of those duties they will bring 
those qualities which make them worthy of their high 
position, rendered still higher and more useful by their 
becoming now, more than ever, the real arbiters of ques- 
tions and disputes arising among the inhabitants of this 
great country. 
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1. Common Law changed by 

Act of Parliament. 

2. Maxim: Nemo debet esse 

testis in proprid causd. 

3. Maxim abrogated. 

4. Peal interest. 

6. Fancied intei^est. 

0. Nominal interest. 

1. Trustees. 

8. Heir. 

0. Absence of Witnesses. 

10. Mischiefs and Absurdities 

of Pule. 

11. Witness. Disqualification. 

Crime. 


12. Lord Denman's Act. 

13. Parties. Witnesses. 

14. Husbands and Wives. 

15. County Courts. 

16. Criminal Proceedings. 

n . Acts of Parliament. Blun-- 
ders. 

18. History of Act in its Pas^ 
sage through Parliament 
inadmissible to show inten- 
tion. 

10. Actual intention. 

20. Expressio unius est exclusio 
alterius. 


There are few subjects more worthy of the attention of a 
law student than that which I make my chief instance of 
the manner in which modern legislation has changed the 
common law. It i.s, the repeal, except in criminal proceed- 
ings, and except in a very few civil proceedings, of the 
maxim : Nemo debet esse testis in propria causa. Until re- 
cently, this maxim was a most peremptory part of our law. 
lt% direct effect was to exclude the evidence of the parties 
to every litigation, and that of their wives and husbands, 
and also 'the evidence of persons for whose benefit or pro- 
tection any action was brought or defended ; but it also 
excluded not merely the evidence of persons who were 
contending fbr valuable* rights, or who had a direct pe- 
cuniary interest in any litigated question, but also the evi- 
dence of persons having what could scarcely be designated 
as other than fancied interests. 

,The evidence- of a person who was interested only as a 
trustee was thus excluded. If you look at treatises on 
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evidence, you will be surprised at the slight and fanciful 
grounds upon which the evidence of persons was rejected 
upon the supposition of interest. 

All lawyers, except the very young, may remember the 
waste of time and money spent in disputing, in courts of 
justice, the propriety or otherwise of admitting or rejecting 
the evidence of persons whose interest, if it could be made 
out, was only nominal. The absurdity of an interest only 
nominal being treated as a real interest was disregarded ; 
and on the ground of it the evidence of a mere trustee 
might be rejected, while in the same cause the evidence of 
the eldest son and heir apparent of the claimant of a large 
property might be received, the law not taking notice of his 
interest in the success of his father, because his prospect of 
the inheritance was not a direct interest, but depended only 
on a possibility of his surviving his father and becoming his 
heir, and of his father not disinheriting him. 

There were other cases in which this rule of law rejected, 
on the ground of interest, the evidence of persons having 
no interest that could be supposed to influence them, and 
admitted the evidence of persons whose real interest in the 
matter in dispute was manifest though not recognized by 
the law. 

Moreover, it often happens that a business transaction 
takes place between two persons without the presence or 
intervention of any witness, whether agent or servant or 
friend. If in a case of this sort disputes ensued, the party 
injured might be, while the law remained unchanged, with- 
out a legal remedy by reason of the maxim : Numo debet 
esse testis in propria causa) In such a case, the only*or 
best mode of ascertaining the truth was rejected. 

Again, there were cases in wliioli the truth‘being known 
to the parties only, their evidence was rejected, and the 
courts were compelled to attempt to collect it from circum- 
stances, detailed by persons imperfectly acquainted with I he 
facts. Some one remarked, that the law chose to gro^ie 
about in the dark, taking the chance of finding or missing 
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the truths for fear of being deceived by those to whom alone 
the truth was know^i. 

[ have mentioned only a few of the mischiefs and ab- 
surdities consequent on the strictness of the rule rejecting 
interested witnesses. The fine distinctions, involved in the 
discussion and application of the rule, were the delight of 
lawyers whose memories were stored with the names of 
cases in the reports of which these distinctions were to be 
found. 

For many years these mischiefs and absurdities were 
repeatedly and sufficiently exposed in the writings of 
Bentham, and of others, who, with the character of lawyers 
blended that of philosophic reasoners. At length a partial 
remedy was provided by an act of parliament made in 
the year 1843(a), and called Lord Denman’s Act. 

That you may understand the full import of the enact- 
ment then made, you must be informed that up to that time 
certain crimes made the evidence of those convicted of them 
inadmissible, even in cases in which they were not inte- 
rested, Phillipps, in his work on Evidence, writing long 
before this statute was made, says (6), “ it frequently 
happens that a witness is suffered to give evidence, 
“ because not absolutely disqualified by the rule of law, 
though he may be far lower in point of credit and real 
character than another, who is excluded as incompe- 
tent.” 

^Questioning the propriety of the rule which excluded the 
evidence of a convicted criminal, Phillipps remarks (c), 
“ although the moral principle of a witness on some former 
.“•occasion has proved too wealc to resist a passion or temp- 
tation of interest, it does not follow that he ought to be 
“ accounted Vholly undeserving of credit, when there may 
“ be no temptation to lead astray, or where \i may be 
“ reasonably supposed that the oath he takes, and the fear 

(a) 6 & 7 Victoria, chapter 86. 

• (b) Phillipps oil Evidence, 1. 14. 

(c) Ibid. I. 15. 
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of the temporal punishment annexed to perjury will not 
“ be without influence in causing him^o adhere to truth.*' 
Again, he says (a), “ the distinction between oflences for 
which a conviction disqualifies a witness is often purely 
technical, the whole class of oflences which come under 
the denomination of felony, incapacitate : although in 
‘‘ many misdemeanors there may be much more depravity 
than in some kinds of felony." 

The crimes, convictions of which rendered the criminals 
too infamous to be admitted as witnesses, are enumerated 
in the chapter of Phillipps on Evidence, from w'hich I have 
just been quoting. Among them are treason and every 
sort of felony. He proceeds thus (b) : it has been 
“ generally laid down by writers on the law of evidence, 
“ that every species of the crimen falsi renders the party 
“ convicted an incompetent witness. The term crimen 
falsi is one which has been taken from the Roman law, 
** and the precise extent of the signification which it has 
“ received in our law appears to be involved in some degree 
of uncertainty." Again, he says (c), it does not appear 
that every offence which involves the charge of fals^ehood 
‘‘ or fraud will render a witness incompelent." Some of 
the instances this writer gives of crimes of this nature, ex- 
cluding the evidence of persons convicted of them, are 
forgery, perjury and conspiracy to accuse another of a 
capital offence. 

We will now return to the statute, my inspectioUcO^ 
which has led me into a digression on the subject of in- 
competency to be a witness by reason of crime. The pre- 
amble of the statute is in these words: Whereas the 
“ enquiry after truth in courts of justice is often obstrjacted 
'' by incapacities created by the* present law, and it is 
desirably that full information as to the facts in issue, 
both in criminal and in civil cases, should be laid before 

(a) Phillipps on Evidence, I. 16 . 

(b) Ibid. I. 17 . 

(c) Ibid. 
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the persons who are appointed to decide upon them, and 
that such personsfshould exercise their judgment on the 
credit of the witnesses adduced, and on the truth of their 
** testimony.” 

The first section contains, in a multitude of words 
proper to make it effectual, an enactment that no person 
offered as a witness shall be excluded by reason of crime 
or interest. It contains a proviso to the effect that the act 
shall not render competent witnesses the parties real or 
nominal to any litigation, or their husbands or wives. 

The law being thus simplified, hundreds of reported 
decisions and hundreds of pages of law text-books may 
now be disregarded by the student, and are never thought 
of by the practitioner. 

The act of parliament made in 1846 (a), establishing the 
modern county courts, renders parties in litigation in those 
courts, and their wives, competent and compellable to be 
witnesses. 

In a great majority of trials in the county courts, the 
parties are examined ; and in a great many, they are the 
only witnesses. It sometimes happens that a party re- 
quires his adversary to give evidence. Whether the enact- 
ment just referred to was or was not originally intended as 
an experiment, its working was watched by lawyers and 
legislators, and appropriate enquiries were made of the 
county court judges ; and it was at length regarded as a 
^successful experiment. My impression is, that the enact- 
ment has been especially efficient in enabling parties to 
compel from their adversaries admissions of the truth which 
cOuld not otherwise have been obtained. 

However this may be, a statute passed in 1851 (i), 
contains in its 2nd section an enactment to the effect that 
parties in litigation shall be competent and compellable to 
give evidence. 

The 3rd section provides, that nothing contained in the 

(a) 9 & 10 Victoria, chapter 95. 

(b) 14 & 16 Victoria, chapter 99. 
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act shall render a person, who in any criminal proceeding 
is charged with an offence, competent or compellable to 
give evidence, or shall in any criminal proceeding render 
any husband competent or compellable to give evidence 
for or against his wife, or any wife for or against her 
husband. 

The 4th section provides, that nothing contained in the 
act shall apply to any action, suit or proceeding instituted 
in consequence of adultery, or to any action for breach of 
promise of marriage. 

Looking at the statute, you will perceive that the second 
section does not make the evidence of wives or husbands 
of parties admissible. But for the known history of this 
statute, it would be difficult to suppose that this omission 
was intended. The omission w'ould seem to be one of 
those blunders often met with in acts of parliament : other- 
wise the mention, in the third section, of husbands and 
wives would look like a blunder of that sort. These 
mistakes usually happen by reason of a clause being altered 
in the passage of a bill through parliament without heed to 
other clauses or sentences in which alterations should also 
be made to make the whole act consistent. In time, you 
will be surprised at the many instances of blunders of this 
sort to be met with in the books of reports, giving rise to 
an infinity of puzzling questions. One of these instances 
is, the discussion in courts of justice of the effect of the 
very statute last referred to. ^ 

Soon after the passing of the statute, a question arose in 
the Court of Exchequer (a), and afterwards in the‘Court of 
Queen’s Bench (i), whether the statute did not by impli- 
cation make admissible the evidence of the wife of a party 
to a suit. Both courts decided ^hat the statute had not 
that effect. From this opinion, Mr. Justice Erie dissented, 

(fl) Barhat y. Allen, 21 Law Journal, New Series, Exchequer, 156, 
1852. 

ib) Stapleton v. Cr(tft,2\. Law Journal, New Series, Queen's Bench, 
247, 1852. 
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on the ground that the law relating to the exclusion of 
“ evidence on account of interest gave effect to the principle 
of uniting the ir^erest of husband and wife. If the 
husband was excluded on account of interest, so also was 
^^the wife on account of her united interest; and if the 
capacity of the husband was restored, the wife became 
thereby also capable.” 

Founding his opinion against the competence of wives 
on the ground of their not being mentioned in the second 
section, Mr. Baron Parke said, the only colourable 
** argument in favour of the defendant” (the defendant's 
wife had been tendered as a witness on his side and re- 
jected) ‘‘is that founded on the language of the subsequent 
“ section, in which it is provided, perhaps unnecessarily, 
“ that nothing in the act contained shall render the husband 
“ or wife competent or compellable to give evidence for or 
“ against each other^in criminal proceedings. It is said, 
“ that from these negative words we may imply the affirma- 
“ tive proposition, that they are to be competent in other 
“ cases, I think we ought to make no such implication. 
“ The third section is not so fully worded as it might have 
“ been, and perhaps only mentioned criminal proceedings as 
“ those in which husband and wife were most likely to be 
“ offered as evidence against each other, leaving the law in 
“ all other cases as it stood under the former section.” 

Chief Baron Pollock, by whom the evidence of the 
defendant’s wife had been rejected, said : “ the third section 
** of the recent act is not open to the explanation suggested 
“ by my , brother Parke ; for Lord Truro, in one of his 
“ public judgments explains exactly how it came to be so 
“ framed : while, however, I allude to that, I must at the 
“ same time say that thq history of a clause in a statute, 
“ attested by the personal knowledge of members of the 
“ legislature, is certainly no ground of decision in a court 
“ of law ; and I think it right to guard myself against the 
“ supposition that we could resort to such means to find 
“ out the meaning of a statute. Lord Truro stated, that 
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" when the bill was before the House of Lords^ he moved 
that the clause (words) which gave tjie courts of law the 
" power of examining the wife be struck out : and it was 
" struck out accordingly. In the body of the bill, however, 
and in another clause, there was a provision against (a) 
** the reception of the evidence of the wife in certain cases, 
“ and in the trial of criminal offences. That clause, by an 
oversight, and in consequence of the late hour at which 
the bill was discussed, had been permitted to remain ; 
and one of the judges, seeing that the evidence was rc- 
ceivable in certain specified cases (J), assumed that it 
was receivable in all, although the general clause had 
been struck out. It must be admitted that a scintilla 
of argument for the defendant may be founded on the 
“ construction of the language of this third section, thus 
insert ed ex majori cnutela. But the first section goes 
the other way : and I think that tlic inference from that 
** section is stronger than the somewhat feeble inference 
deducible from the third ; and, consequently, that the 
wife of the defendant in this case was inadmissible as a 
“ witness/' 

Lord Campbell said : My opinion is, that it would be 
“ an improvement in the mode of administering justice to 
admit husbands and wives under certain restrictions. 
“ They ought not to be admissible in criminal cases ; and 
no communication which has passed between them con- 
fidentially ought to be disclosed by them. But, with 
“ these exceptions, I think the administration of justice 
would be furthered by admitting their evidence for or 
against each other. IloVvever, I can only look to the 
** law as it exists, and to what the recent statute enacts. 

We cannot look to the history /)f the statute, or to the 
“ private intention of the framer of it, or to any mistake 

(a) In the Law Journal, the words ‘‘power given for” should evi- 
dently be “provision against.” I have corrected this in my extract. 
(If) What “ specified cases ?” 
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** which is suggested to have occurred in the passage of the 
bill through parliament. We must look to its words.” 
DifTering from Mr. Justice Erie, Lord Campbell says : 
“ One reason given for the exclusion of the wife of a party 
‘‘ is to preserve the peace of families ; and it is not rested 
“ merely on the yrovnd of interesL Lord Coke, Lord 
** Hardwicke and other most eminent judges and text 
writers have so laid it down ; and it has been said, that if 
this practice were permitted, implacable enmity might be 
produced between husband and wife.” 

Again, Lord Campbell says : ‘‘ The wife is not a party to 
“ the suit in which her husband is plaintiff’ or defendant, 
although they are, in the contemplation of law, one 
“ person. It might as well be said, that under a judgment 
in an action against a husband separately, the wife could 
be taken in execution, because husband and wife are one 
‘‘ person in law. It seems to me, therefore, that under sec- 
** tion two the wife remains incompetent as before. Stress 
‘‘ is then laid on section three. If it were a doubtful question 
under section two, section three might afford a fair argu- 
ment on the ground that exj}ressio unius est exclusio alte~ 
“ rius. But I must say that, after deliberately cotisidering 
the matter, I think it was the express intention of the 
“ legislature to exclude wives in civil cases. If that be so, 
“ section three will not assist; and the wife still remains in- 
“ competent, as at common law. Such is the opinion ex- 
‘‘ pressed by Lord Truro and the Court of Exchequer.” 

• Notwithstanding my having brought together in this 
lecture tl^ese long extracts, I recommend you to read the 
whole of these two cases of Batrhat v. Allen and Stapleton 
V. Croft. I regard them as fair specimens of discussions on 
the effect of. statutes, the construction of which is made 
difficult by blunders contained in them. In this point of 
view you will find them instructive reading. 

As respects husbands, that the act left their evidence 
inadmissible in cases in which their wives were parties was 
brtt of little importance, inasmuch as, except in a few pos- 
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sible, but rare, cases, tlie husband of a married woman is 
always made a party in every action i^ which she is made 
a party. In every such case of a husband being a party to 
an action, the statute makes his evidence admissible as that 
of a party. 

As respects wives, the statute was, in practice, found in- 
conveniently defective. Accordingly, in conformity with 
the opinion expressed by Lord Campbell, an act of par- 
liament was made in 1 853 (a), by the effect of the first and 
fourth sections, of which, the husbands and wives of liti- 
gating parties, whether interested or nominal parties, are 
now competent and compellable to give evidence. The 
second section provides that nothing in the act shall render 
any husband competent or compellable to give evidence for 
or against his wife, or any wife for or against her husband, 
in any criminal proceeding, or any proceeding instituted in 
consequence of adultery. The third section is obviously 
intended to prevent the law infringing on the confidence 
which should exist between husband and wife. It is in 
these words ; No husband shall be compellable to dis- 
close any communication made to him by his wife during 
the marriage : and no wife shall be compellable to dis- 
close any communication made to her by her husband 
“ during the marriage.” 

I trust that you are now made familiar with the almost 
entire change made by the statute law in respect of the 
common law rules for the exclusion of the evidence of in- 
terested persons. * ' 

(a) 16 &. 17 Victoria, chapter 83. 
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1. LiheL 

2. Slander. 

3. Differences. 

4. Slanderous Words. 

6. Crime. 

C. Infection. 

7. Trade. 

8. Livelihood. 

0. Office.^ 

10. Actual Damage. 

11. Abuse. 

12. Blackleg. 


13. Cheating at Cards or other 

Games. 

14. Smashers. 

15. Worth. Meaning. 

10. Technical Words. 

17. Slang. 

18. CuilWet in suA arte creden^^ 

dum. 

19. Opinion. Evidence. 

20. Erpei'ts. 

21. Medical Jurisprudence. 

22. I'oreign Lato. 

23. Scotch Law. 


As one of the chief instances of parts of the common law 
changed by acts of parliament I have selected the Jaw of 
libel. 

To present properly this subject to your minds, it is 
convenient to speak in the first place of the distinction 
between slander and libel. According to the technical 
meanings of those terms I thus dehne them. Injurious 
words spoken only, not written or printed, are slander. 5®“ 
famatory words, written or printed, are a libel. Slander 
and libel are the two species into which is divided one 
genus of injuries consisting of injurious words. 

•For Zander an action is maintainable by the persOn 
injured. For a libel an action may also be maintained by 
the person libelled; or the publisher of the libel may be 
indicted and punished as a criminal. 

I desire your close attention to the differences between 
slander and libel which I intend to place before you, and by 
means of which I mean to exemplify my favorite way of 
teaching ; that of dwelling on points of difference between 
two similar things, and so conveying clearly to the mind 
the* details of both. 


11 . 


D 
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Slanderous words, for which the law provides a remedy, 
are of two chisses; the first consisting of plainly injurious 
words for which an action may be maintained, whether 
they do or do not cause actual damage ; the second con- 
sisting of words winch, though not plainly injurious, are 
disparaging, and arc intended to cause, and actually do 
cause, damage. For words- comprised in the first class an 
action lies, even when the injury does not cause mischief : 
injuria sine darnno. To bring words within the second 
class there must be both injury and damage : injuria et 
damnum ; the injury resulting from the wrongful in- 
tention, the damage being the actual result. 

The first of the two classes into which I have thus 
divided slander is thus well described by Stephen, in his 
Commentaries : “ When a man utters any thing of another 
'' which may either endanger him in law by impeaching 
** him of some punishable crime, — as to say that he hath 
poisoned another, or is perjured ; or which may exclude 
** him from society, — as to charge him with having an 
infectious disorder, tending so to exclude him ; or which 
may impair or hurt his trade or livelihood, — as to call a 
tradesman a bankrupt, a physician a quack, or a lawyer 
“ a knave ; or which may disparage him in an office of 
jjublic trust,— as to say of a magistrate, that he is partial 
" and corrupt.” 

I shall now speak of the second of the tw'o species into 
which I divide defamatory words: those in respect of 
w^ich an action can be maintained when the person 
speaking them intends to cause, and by using them 
actually does cause, dambge to the person of whom he 
speaks. Of the many words of this sort I select a 
few of the most common by way of example; namely, 
rascal, scoundrel, villain, cheat, swindler. To apply any of 
these abusive terms to a man does not imply that he has 
been guilty of a crime for which he may be punished, as 
does either of the w'ords, traitor, murderer, thief, perjurer. 

In the year 1858, the curious question was discussect in 
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the Court of Exchequer (a), whether a person can maintain 
an action against an%tlier who calls him a blackleg without 
causing him actual damage. The four barons present at 
the argument were equally divided. Baron Martin and 
Baron Bramwell thought, that by the word blackleg is 
meant a person vvlio cheats at cards or other games ; and, as 
a person may be indicted and punished for cheating at cards 
or any game (d), the word imputes an indictable crime, and 
is, therefore, actionable without actual damage. Chief 
Baron Pollock and Baron Watson thought that a man 
might be a blackleg without being a cheat. Indeed, the 
chief baron gave this amusing and well-expressed definition 
of the term : A jierson who gets his living by frequenting 
race-courses and practising games of chance and skill, 
“ constantly betting with the best odds he can obtain in his 
favor, giving tlTe least odds he possibly can, doing this 
‘‘ with the view of making money, but not necessarily dis- 
“ honest in so doing or cheating in the sense in which the 
‘‘ word is used in the common law or statute law.*' 

There is one word which I think has so become a part 
of our language, with a certain meaning, that 1 think no 
court of justice could doubt that it imputes an indictable 
offence ; J. mean the word smasher, meaning a person whose 
unlawful trade it is to pass bad money. There are scores 
of smashers who are well known to the police officers as 
pursuing that trade. I do not doubt that to be called a 
smasher is an injury for which a person may sustain an 
•Ictron, without being able to prove that he has sustained 
actual damage. 

When you read the report of the arguments as to the 
word blackleg, you will perceive that the barons treat the 
word as having so becon)^ a part of the English language 
as to be susceptible of interpretation by a court without the 
aid of evidence, two of them thinking that it impfied guilt, 

(a) Barnet v. Allen, 27 Law Journal, New Series, Exchequer, 
412 , 

{b) Statute 8 & 9 Victoria, chapter 109, section 17, 1845. 

d2 
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and two of them thinking that it had not of necessity that 
import. They appear to have thought it not to be a word 
of the meaning of which evidence could be given. This 
leads me to another important point; namely, that there 
are in most arts and trades and pursuits technical words, 
the meanings of which are not generally known, and which 
courts and juries may be informed of by the evidence of 
witnesses, engaged in the arts, trades or pursuits, in which 
the words are used. I must resist the temptation to give 
instances of this practice. The point is too plain to need 
illustration by instances, and 1 must not digress too much 
from the proper subject of this lecture — the law of slander 
as introductory to the law of libel. This is, however, not 
an unfit place to give you some general instruction on a 
most interesting point, as I now proceed to do. 

Often have you and other young men whgn walking with 
a farmer over his fields, with a printer or a manufacturer 
through his workshops, or with a sportsman across the 
country, or chatting with a seaman on the deck of a ship 
or in a boat, been gratified by the explanations given you 
of technical terms, and you have, with the meaning of 
words, received an increase of substantial knowledge. On 
such occasions you have the benefit of one of the truths 
contained in the law maxim : cuilibet in sua arte perito cre- 
dendum est. In like manner, judges and juries are con- 
stantly told by surgeons and artists, and farmers and land 
surveyors, and merchants and tradesmen and workmen, 
and sportsmen and gamekeepers and seamen, and* persons 
of all sorts of professions and trades and pursuits, the 
meaning of technical words in use. 

But 1 ought not to overlook the language called slang ; 
some words of it, such as smasher, meaning a passer of 
bad coin, and beak, meaning a justice of the peace, have 
by frequent use obtained a known meaning, of which any 
judge or jury may be expected to take notice; but now 
and then a slang word is used, the meaning and application 
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of which .it is necessary to ask a policeman or some other 
person likely to be tiell informed on the point. 

But the maxim cuilibet in bu& arte perito credendum est 
is of still greater value, than as pointing out the right source 
from which to learn the import and application of techni- 
calities. It is an expression of the rule, that the opinions 
of skilful persons are often of necessity received by courts 
and juries to guide them in the discussion and decision of 
litigated questions. The opinions of farmers as to the 
management of land, or of sailors, as to the management 
of a ship, are often of great value; but the instances in 
which the opinions of professional witnesses are received 
are innumerable. Witnesses of this sort are in some coun- 
tries called experts. This word is hardly yet adopted by 
English lawyers. 

Of this class •of evidence you are aware the most 
common is that of surgeons and physicians, whose opi- 
nions of the causes of death, or of diseases, and as to the 
proper or improper treatment of wounded and sick persons, 
are often indispensable. Questions relating to death, dis- 
eases, poisons, medicines, surgery and anatomy, and many 
kindred topics are so frequent in courts of justice, that a 
science called medical jurisprudence or forensic medicine is 
one of the favorite studies of members of the two pro- 
fessions, the medical and the legal,* the members of which 
have thus, as it were, a science common to both. This 
reminds you of some trials you have been present at, and 
df many of which you have read reports in the newspapers, 
especially some celebrated trials for murder. 

A very remarkable instance, hot merely of the admissi- 
bility, but of the necessity, of evidence of the opinion of 
experts remains to be ryentioned. When in a court of 
justice a question of foreign law arises, the judges do not 
seek information from books, nor do they make use of any 
casual knowledge of their own. They must be Informed 
the state of the foreign law by an expert, a lawyer of the 
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foreign country, sworn like any other witness, and then 
stating his opinion. 

Nay, strange as it may seem to you, if a question of 
foreign law arises before a jury, the point is treated, not as 
involving a question of law to be decided by the judge, 
but as a question of fact on which the jury is to find a 
verdict. 

English lawyers are greatly interested when listening to 
the evidence of a foreign advocate, or, as more commonly 
happens, of a Scotch advocate. The law of Scotland, 
differing, as you know, from ours, is regarded by us as 
foreign law. 

An act of parliament (a) passed in 1859, enables any 
court of justice in any part of the Queen’s dominions to 
ascertain the law, applicable to any state of facts, as admi- 
nistered in any other part of the Queeh’s dominions, by 
stating a case for the opinion of a superior court of justice 
of the country, the law of which it is desired to ascertain. 
For giving effect to this object the statute contains several 
clauses. As it only gives a power, which may be exer- 
cised or not, it follows that cases may still arise in which in 
an English court Scotch advocates may be called to prove 
points of Scotch law. 

When I began this lecture I intended it to be a little 
treatise on the law of libel, illustrated by parts of the law 
of slander. I find it, in the result, to be a discourse on 
slander only, with a digression on ihe import of a maxim 
of general interest, but also of especial use with reference 
both to slander and libel. I now think it convenient to 
make a pause and to resdl ve the law of libel for my next 
lecture. 


(a) 22 & 23 Victorifi, chapter 63. 
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1. Libel. 

2. Slander. 

3. Libellus. 

4. Libellus famosus. 

6. Definition of Words. 

6. Defamatory Picture. 

7. Libel. Treasonable. 

8. Seditious. 

9. Blasphemous. 

10. Libel. Canon Law and Civil 
Law Courts. 


11. Bidicule. 

12. Press. Freedom. 

13. Libels disregarded. 

14. Slander. Action. 

15. Libel. Action. 

10. Indictments. 

17. Criminal Information. 

18. Queen's Bench. 

19. Misdemeanor. 


In an enumeration in the Institutes (a) of injuries for which 
the Roman law provided remedies, one injury is thus spe- 
cified : “ Si quis ad infamiam alicujus libellum, aut carmen, 
“ aut historian!, scripserit, composuerit, ediderit, dolove 

malo fecerit, quo quid eorum fieret.” I quote this passage 
because of the use in it, with reference to defamation, of 
the word libellus, a little book, the origin of the English 
technical word libel. 

With us a libel may, as explained in my last lecture, be 
thus defined : defamatory words, written or printed. 
Whether such words are written or printed in a book, a 
letter, a newspaper, or in any other form, they are still 
termed a libel. Our word libel has nearly the same 
meaning as the Roman law phrase : libellus famosus. The 
word libellus did not, with the Romans, of itself import an 
injury. It meant only a little book. If a book had the 
effect of defaming any one, then it became libellus fa- 
mosus. 

One of the qualities of* a definition of the meaning of a 
word should be to be comprehensive, if possible, of every- 
thing which the word designates. With reference to this 
quality my definition of a libel, — defamatory words, written 


€ 


(a) Institutes, 4, 4, 1. 
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or printed, is defective ; inasmuch as it does not include a 
defamatory picture which, according our law, is a libel. 
Like many definitions, useful for practical purposes, you 
must be satisfied with my definition, though it may some- 
times need explanation with reference to particular points 
as they arise. 

In another aspect also my definition is imperfect. It 
does not comprise what is called a treasonable libel or a 
seditious libel, or a blasphemous libel, happening not to 
defame any person ; but the publisher of which may never- 
theless be punished as a libeller. 

There is, in the courts in which the practice is according 
to the canon law and the civil law, yet another use of the 
word libel. In those courts, the Ecclesiastical Courts and 
the Admiralty Courts, of which I hope to treat in future 
lectures, the complaint or charge made by the plaintifi' in a 
suit, against the defendant, is called the libel. 

Returning to the subject of libel, according to the 
common law use of the word, I desire your renewed 
attention to the chief difference, spoken of in my last 
lecture, between slander and libel. As you were then told 
slanderous words, for which a person of whom they are 
spoken may maintain an action, must either impute to him 
a crime for which he may be punished or tend to exclude 
him from society, or tend to damage him in his trade or 
livelihood, or to disparage him in an office of trust, or they 
must be intended to do him damage and actually have that 
effect. ‘ ' 

The law is very different in respect of a libel. Whether 
it is that the law treats wiih greater severity words written 
or printed, because they are more deliberate than spoken 
words, or whatever be the reason, the restrictions in respect 
of slander do not apply to libel. Any defamatory words, 
written or printed, are a libel, and the law provides a remedy, 
whether they do or do not impute a crime, or have or have 
not any of the injurious tendencies just referred to, or 
whether they are or are not intended to do actual damage, 
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or whether they have or have not that effect. Any state* 
ments^ any remark% any arguments, any insinuations, any 
epithets, any words of any sort tending to degrade or dis- 
credit a man in the opinion of others, or make him con- 
temptible or ridiculous are, if written or printed, a libel in 
respect of which he may maintain an action or prosecute 
the libeller as a criminal. 

This being the comprehensive state of the law of libel, it 
may seem strange, considering the freedom with which the 
motives, and conduct, and characters of men are, now more 
than ever, brought into public, and discussed, and impugned 
and ridiculed, that there are comparatively so few actions 
and prosecutions for libels. This may be accounted for in 
several ways. In the first place there prevails, especially 
among public men, a feeling that the advantages of the 
freedom of the press are so great and so essential, that it is 
wise to overlook many abuses of it, rather than incur any 
risk of impairing its utility. In the next place, many a 
man libelled unjustly, conscious of the rectitude of his in- 
tentions, strengthened by the sympathy of his friends, 
trusting to the impartiality of others, feels that he may 
overlook the attack without real risk to his reputation, and 
that he may thus deprive, as far as he can, his defainer of 
the satisfaction of knowing that his sting has done its work, 
that of causing annoyance to be remedied only by a re- 
course to litigation, and its incident evils. In the third 
place, it is to be hoped that many men are influenced by 
•tffeir Religion, of which one of the chief precepts, if not the 
chief precept, imposes on all, as a duty, the forgiveness of 
injuries. In the New Testament you find passages which 
serve to apply the spirit of this precept more directly to 
those who are injured by calumny. 

I have glanced at the next difference between slander 
and libel. For slander the person injured may maintain 
an action, but the slanderer cannot be punished as a 
criminal. For a libel a person injured may maintain an 
action, or the libeller may be indicted and punished as a 
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criminal. This difference may be attributed to the forbear- 
ance due to the haste with which wor(\: may be spoken as 
compared with the deliberation with which words are 
written or printed, or to the greater publicity and perma- 
nence of a libel, and its greater tendency to provoke a 
breach of the peace. In few words, slander is regarded 
only as a private injury; libel, both as a private injury and 
as a crime. 

I must now bring forward a topic for which a more 
appropriate place might be, a description of the jurisdiction 
of the Court of Queen’s Bench, but which so directly con- 
cerns the subject of libel, that it cannot be omitted from 
this lecture. For a libel, the prosecution may be by indict- 
ment. But for this offence, as for any misdemeanor, that 
is, any crime not being treason or felony, the offender may 
be prosecuted by means of what is called a criminal infor- 
mation filed in the Court of Queeii’s Bench. A criminal 
information cannot be filed, at the instance of any other 
prosecutor than the Attorney-General, except by leave of 
the court. 

You have often read in the newspapers reports of appli- 
cations for leave to file criminal informations for libels. 
This mode of prosecuting a libeller is usually preferred to 
an indictment. It is also preferred to an action to recover 
damages. The reason of this preference is, that the judges 
of the Queen’s Bench will never grant leave to file an infor- 
mation, unless the prosecutor expressly denies the truth of 
the assertions against him. It often happens that an inno- 
cent man, libelled, is glad to resort to this means of promptly 
clearing himself by bis own oath, without waiting an in- 
definite time for an opportunity of vindicating his character 
at the trial of an indictment or action. The effect is that, 
in very many cases, leave to file the information being 
granted, the person to be prosecuted, especially if the 
publisher of a newspaper, is satisfied by the oath of the 
prosecutor, withdraws the defamatory imputation and pays 
the costs ; and so the matter ends. ^ 
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The powers of the judges are so prudently and ably 
exercised in the diiposal of applications for leave to file 
ciiminal informations, that the Queen's Bench may with 
truth be said to fiave acquired the character of a court of 
honor. Their intimations as to concessions and apologies, 
which ought to be offered and accepted, are usually willingly 
acceded to by the parties interested to the great relief and 
advantage of both. 
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] . Lihal not puhlished, 

2. LibeL Publication, 

3. Letter, 

4. Anonymous Letters, 

6. Qui facit per nlium facit per 
se, 

6. Libel, 

7. Trespass, 

8. Assault, 

i). Imprisonment, 

10. Distress, 

11. Servant, Negligence, 

1 2. Agent, llesponsihility, 

13. Necessity, 

14. Soldiers, Duty, 

15. Postman. 


10. lAhel, •Privileged Commu- 
nication, 

17. Servant. Character, 

18. Honesty. Good Faith. 

19. Malice, Dad Faith. 

20. Advocates, 

21. Business Letters, 

22. Literary Criticism, 

23. Public ATen, 

24. Press, Freedom. 

I 25. Abuses, 

I 20. Injuria sine damno. 
j 27. Damnum absque Injuria. 
j 28. Pesentrnent, 

! 29. Ptvenge.^ 


Looking aoain, at the boginning of the last lecture, at the 
passage quoted from the Institutes, you will perceive that, 
according to the Roman law, the guilt in respect of a de- 
famatory book, or poem, or story, consisted in the writing 
it, the composing it, or the publishing it, or the maliciously 
cJiusing it to be written, or composed, or published. The 
English rule on the same point may be thus more simply 
expressed : the guilt in respect of a libel consists in the 
publication of it. With us, merely to write and not publish, 
what would, if published, be defamatory, is not an injury 
to the person to whom it relates; nor is it a crime fof whfeb 
the writer may be punished. A man may amuse himself 
by writing strictures on another person, not intending to 
make them known. Without any fault on his part, they 
may be seen by other persons, forjnstance, by an officer of 
the law making a justifiable search, or by an unjustifiably 
iiKjuisitive i)erson ; or the paper on which they are written 
may be carelessly lost or inadvertently parted with, or it 
may be stolen. Again, in the case of a writing with an in- 
tention to publish, one effect of our law is to give an 
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opportunity to the offender to change his mind. In such 
a case a locus poBniftntiaQ is of great value. 

It has, however, been decided (a) that a person who 
writes a libel in one county with intent to publish it, and 
afterwards publishes it in another county, may be indicted 
in either. This decision, and some arguments used by two 
of the judges by whom it was delivered. Lord Tenterden 
and Mr. Justice IIolit)yd, have been supposed to render it 
doubtful whether the law is rightly stated when it is said 
that only to write, without publishing, a libel, is not an 
offence. But, if the arguments are carefully looked at, it 
will be seen that the judges still treat publication as the 
completion of the offence, and though they speak of the 
writing a libel, intended to be published, and afterwards 
published, as an indictable offence, they do not so speak of 
the writing a libel not afterwards published. The publica- 
tion reflects on the writing a criminal character which, 
without publication, it would not have. 

You of course understand that by the word publication 
is not, when applied to a libel, merely meant the making it 
generally public, as when a book is sold or given away or 
a placard distributed. To publish a libel is to part with 
the possession of it. To send a libellous letter to a person 
is to publish it to him ; even if he be the person defamed. 
To give a defamatory writing to a friend is to publish it to 
him. To read it aloud to others is to publish it, unless, of 
course, as may well happen, this is done inadvertently 
tvifhout a previous knowledge of its tenor. The instances 
of publication just mentioned are given by way of example. 
Your own observation will supply many other examples. 
It might be enough for me to repeat, that to part with the 
possession of a libel is a^publication of it; but I think it 
better to illustrate the proposition by citing, from the case 
I have just referred to, parts of the arguments of the 
judges. 

One of the points which that case serves to establish is, 
(a) The King v. Sir Francis Burdett^ 4 Barnewall & Alderson, 95. 
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that to post a letter, even though sealed, containing a libel, 
is to publish the letter in the county in\vhich the post office 
is situate; and the person so publishing it may be indicted 
in that county. 

Mr. Justice Best said : But supposing it to have been 
** sent by the post, my opinion is, that such a sending of it 
amounted to a publication. It is assumed that publi- 
“ cation means a manifestation of the contents. I deny 
“ that sucli is the meaning of publication. In no part of 
“ the law do I find that it is used in that sense. A man 
'' publishes an award ; but he does not read it. Again, he 
publishes a will; but he does not manifest its contents to 
those to whom he makes the publication ; he merely 
“ desires the witnesses to take notice that the |)aper to 
which they affix their different attestations is his will. 
So in the case of libel, publication is nothing more than 
doing the last act for the accomplishment of the mischief 
“ intended by it. The moment a man delivers a libel from 
his hands his control over it is gone; he has shot his 
“ arrow, and it does not dej)cnd upon him whether it hits 
the mark or not. There is an end of the locus pceni- 
tentiffi, his offence is complete, ail that depends upon 
“ him is consummated, and from that moment, upon every 
** principle of common sense, he is liable to be called upon 
to answer for his act.” 

Mr. Justice Ilolroyd said : — But whether it was sent 
“ away or parted with by the defendant in Leicestershire, 
open or sealed, makes, in my opinion, no difference with 
“ respect to the question, whether it was, in point of law% 
publislied by him in that county or not, so far as to give 
** the jury of that county jurisdiction over that fact. In 
“ Coke’s Reports (^/) it is laid down that a scandalous libel 
“ may be published traditione, when the libel, or any copy 
of it, is delivered over to scandalize the party. So that 
the mere delivery over, or parting with the libel with that 
intent, is deemed a publishing. It is an uttering of the 
(a) 5 Coke’s Reports, 126 a. 
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** libel, and that I take to be the sense in which the word 
** publishing is use# in law. Though in common parlance 
that word may be conhned in its meaning to making the 
contents known to the public, yet its meaning is not so 
limited in law. The making of it known to an individual 
" only is, indisputably, in law a publishing." 

You readily perceive the good policy of the law in 
treating as a crime the sending to a person a sealed letter 
in which he is himself defamed. The tendency is manifest 
of letters so sent to lead to breaches of the peace. But 
the injury caused to private feelings by letters of this sort, 
sometimes anonymous, is often very great. 

Moreover, our word publication comprises in its moaning 
the causing a libel to be published, an offence which, in 
the passage I have quoted from the civil law, is referred 
to distinctly fro*m that of publishing it. According to 
English law, a person by whose direction an injury is done 
by another, is himself guilty of the injury: qui facit per 
alium facit per se. Thus a person who causes the pub- 
lication of a libel publishes it; a person by whose orders 
or authority a trespass is committed is a trespasser; a 
person who directs another to assault or imprison a third 
person is, if obeyed, guilty of the assault or of the false 
imprisonment. For example, a landlord is responsible for 
an unlawful distress made by a bailiff’ acting under his 
authority; and a person who unlawfully gives a person in 
charge of a constable is guilty of false imprisonment. Tin’s 
Is mdeed in conformity with a rule of the Roman law (a) : 
is damnum dat qui jubet dare, enlarged on in the doc- 
trine (&) “non solum autem is rtijiiriarum tenetur, qui fecit 
“ injuriam, id est, qui percussit: verum ille quoque tenetur, 

“ qui dolo fecit injurianv vel qui procuravit, ut cui «nala 
“ pugno percuteretur." 

The maxim, qui facit per alium facit per se, expresses 
one ground of that part of our law which, as you have read 

(a) Digest, 50, 169. 

(b) Institutes, 4, 4, 11. 
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in a former lecture, makes a master liable for the conse- 
quences of his servant’s negligence, iausing damage to 
another, provided the negligence occurs in the performance 
of a servant’s duty to his master. ' 

With us a person, who by the authority of another in- 
flicts an injury, for instance, publishes a libel, makes an 
unlawful distress, assaults or falsely imprisons a person, is 
as guilty and as responsible for the injury as the person by 
whose authority he acts. This rule, which must operate as 
a great check upon wrongdoers, as preventing their having 
the assistance of servants and agents, is not inconsistent 
with the qualification expressed in the civil law : is dam- 
num dut, qui jubet dare; ejus vero nulla culpa est, cui 
parere necesse est. I apprehend that, consistently with 
our law making servants and others obeying orders liable 
for their unlawful acts, cases may be supposed in which a 
necessity to obey might excuse them; such cases are 
doubtless rare, and it may be difficult to suggest examples 
of them, I should think that soldiers under arms, in the 
presence of rioters, would be deemed not responsible for 
injuries inflicted by them in immediate obedience to the 
direct orders of their officer. Military duty and the sol- 
dier’s oath of obedience seems to impose on every soldier, 
in the position adverted to, an irresistible duty to obey. 

However this may be, I find myself unable to suggest 
a case in which a person knowingly publishing a libel might 
be entitled to the benefit of the doctrine : ejus vero nulla 
culpa est, qui parere necesse est; unless, perhaps, that df a 
postman delivering according to his duty a letter addressed 
in libellous terms. The case is not imaginary ; for I re- 
member an instance of a gentleman being prosecuted for 
sending by the post a letter so addressed, as to impute to 
the person to whom it was directed that she was an adul- 
teress. The legal duty of a postman to deliver promptly 
every letter entrusted to him was, until lately, strengthened 
by his oath of office, and is now so strengthened by a 
solemn declaration to the same effect as the former oath.* 
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But defamatory words ^nay be spoken, or a defamatory 
writing may be published, under circumstances which pre- 
vent either being treated as slanderous or libellous. In 
every such case tile words or writing are said to be a pri- 
vileged communication. 

Of these privileged communications the instances are 
innumerable. The most familiar of all is that of a person 
answering, whether verbally or in writing, an enquiry as to 
the character of a servant, who, having left his service, is 
seeking another place. In such a case it often happens 
that the person, of whom the enquiry is made, is not only 
justified in law, but bound in point of morals to state what 
he knows or believes, however disparaging it may be, of 
the servant. Honestly and in good faith performing this 
duty a person is free from all responsibility for what he 
says or writes, even though he may be mistaken in the 
character he gives. But he must act in good faith ; and if, 
in giving a bad character, he is influenced by malice, the 
privilege is lost, and he is as liable as if he had spoken or 
written without any enquiry being made of him. 

You are not to infer from what I have just said, that to 
invest a statement with the character of a privileged com- 
munication it is necc ssary that it should be an answer to 
an enquiry. It may, obviously, often happen that, to pre- 
vent mischief, or under the influence of some other good 
motive, one person may find it his duty to volunteer, in good 
faith, information or w^arning to another, affecting, though 
k may, -the character of a third person. In such a case 
honesty and good faith establish the privilege; bad faith or 
malice prevents its existence. • 

Again, it is every day the duty of advocates in courts of 
justice to comment, most strongly and freely, on the con- 
duct and character of parties and witnesses. This duty 
gives, for the benefit of their clients, and often for the 
public good, a privilege which it is often painful to exer- 
cise, and 5vhich is less frequently abused by the lawyers of 
th% present day than it was by their predecessors. 
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Business letters have often, of necessity, as you may 
well suppose, the character of privilej^d communications. 
To be safe the writers of them should be careful, when 
dealing with the characters of others, to scan their own 
motives and the phrases they use, lest any appearance of 
malice should destroy their privilege to write freely. 

For the public good, fair literary criticism, though books 
may be so treated as to bring the authors into contempt or 
ridicule, is greatly privileged. With reference to this sub- 
ject, the use of the phrase, fair criticism, is important. 
From unfairness might be inferred malice, by which the 
privilege might be lost. 

Greatly, must be admitted, is another privilege now and 
then abused : that in the exercise of which comments are 
made on the conduct and characters of statesmen and other 
public men. But so essential to the Welfare of a free 
country has the freedom of the press become, that every 
patriot is content to bear with some of its abuses, lest its 
real value and efficiency should be impaired. The right to 
criticise freely and fairly the conduct and characters of the 
ministers of the Crown, whether chief or subordinate, and 
of other public men, is now a valuable part of our law, 
originating not in any legislative enactment, but in usage 
and custom. It has been asserted and maintained through 
many difficulties, and is now firmly established. Its con- 
tinuance can be endangered only by its being permitted to 
be used unfairly or for private purposes, or under the 
influence of malice. To deal properly with any real abuses 
of this sort it is to be trusted that the law will always be 
found to have sufficient strength, when its protection is 
invoked. 

I must leave you to collect frpm law books and news- 
papers instances, which are sure to attract your attention, 
and which are of frequent occurrence, of privileged com- 
munications. I only insist on your bearing in mind that to 
every privileged communication honesty and good faith are 
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essential, and that the existence of malice or bad faith is 
destructive of the jirivilege. 

The law of slander and libel serves well to illustrate the 
difference of which I have said a great deal in several of 
my former lectures : the distinction between injuria sine 
damno, injury or injustice without damage, and damnum 
absque injuria, damage without injury. 

A person, without sustaining any damage, is spoken of, 
or written of, as a thief. He may maintain an action for 
the slander or the libel : injuria sine damno. A master 
giving a character says or writes, honestly and in good 
faith, that he believes that the servant whose character he 
is asked is a thief. By reason of this being a privileged 
communication, the servant does not get the place he was 
seeking. He sustains a real damage ; but he has no 
remedy. This is damnum absque injurifi. 

A witness censured by a counsel may lose his character. 
The sale of a book fairly criticised may be thereby di- 
minished. In these and many similar cases, for the damage 
sustained there is no remedy. Each is another instance of 
damnum absque injuria. 

In this respect the principles of English law are consis- 
tent with the principles declared by moralists and divines. 
Thus Butler, in his sermons, explains, better than other 
writers, that mischief caused without injustice is not, and 
that injustice is, a proper object of resentment, the natural 
feeling with which men are endowed to lead them to the 
repress* of injuries by lawful means, stopping short of 
revenge, which is the unlawful excess of resentment. 
Whenever the law provides £i remedy for an injury, it 
gives a right direction to resentment, and serves to prevent 
revenge. Whenever it denies a remedy for a damage, not 
caused injuriously, it enforces on the sufferer the duty of 
not resenting that which is not a proper object of re- 
sentment. 
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]. LU}eh Legislative Changes, 
3. Libel, Trial, Judge, 
Function, 

3. Jury, Function, 

• 4. Seditious Libels, 

6. Seven Bishops, 

6. Libel Act. 

7. General Verdict, 

8. Judge, Opinion, 

9. Judicial Usage, Common 

Law. 

10. Sir Francis BurdetVs Case, 

11. Special Verdict. 

12. Arrest of Judgment, 

13. Words, Shall, May. 


14. Context, 

15. Libel, Indictment, 

10. Libel, Action, 

17. Privileged Communication. 

18. Malice, 

19. Comments, 

20. Motives imputed. 

21. Literary Criticism, 

22. Public Men, 

23. Press, Freedom. 

24. Newspapers, 

25. Jjpading Articles, 

20. Evidence, 

27. Proof. 


By presenting to your minds many of the details of the 
law of slander and libel, I have now prepared you for the 
details of the legislative changes of the law of libel. 

In the trial of a person accused of a crime, the practice 
is for the judge, in the course of summing up the evidence, 
to inform the jury of the state of the law with reference to 
the question before them, and to leave it to the jury to find 
a general verdict of guilty or not guilty according to the 
effect of the evidence, and of the law applicable to it, on 
their own minds. Such was always the practice, except in 
cases of persons charged with the publication of libels. 

Seeing the general terms in which a libel is defined or 
rather described, the question whether a particular writing 
is a libel is sometimes difficult to be determined. By rea- 
son of the essential difficulty of questions of this sort, hard 
often for lawyers to discuss, and for laymen to understand, 
or from a tendency on the part of some judges of bygone 
times to assume as much power as they could, or in con- 
sequence of some unsatisfactory verdicts having been givfn 
in cases in which juries may have been influenced by 
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political feeling, or for some other reason, it so happened 
that in the cours^ of the eighteenth century, judges had 
usurped a power which they exercised in the case of per- 
sons tried ibr the publication of libels as for crimes. A 
practice became usual for the judge presiding at the trial 
of an indictment for a libel, if he thought the paper, charged 
to be a libel, had in law that character, to inform the jury 
to that effect, and to tell them that the only questions for 
their consideration were, whether the defendant had pub- 
lished it, and whether the words used had the meaning 
attributed to them in the indictment, and to direct them, if 
they thought the defendant had published the paper, and 
that the words used in it had the meaning attributed to 
them, to return a general verdict of guilty. 

This practice, if it could have been confined to trials for 
libels affecting private individuals, might, by reason of the 
frequent difficulties of the sort I have referred to, have 
been tolerated as leading more usually to justice than to 
injustice. But it prevailed also in trials for alleged sedi- 
tious libels, prosecutions for which were formerly a favorite 
mode of checking patriotism. In such cases it was in- 
tolerable, as being destructive of one of the essential func- 
tions of a jury indifferently chosen, that of standing between 
the accused and the accuser, however powerful the latter may 
be. There have been times when governments needed to 
be thus checked. 

At the trial of the seven bishops, the Chief Justice 
* right summed up the evidence, and stated his opinion 
that the petition presented by the bishops to the king 
was a libel. Another judg%, Allibone, expressed the 
same opinion. Two other judges, Holloway and Powell, 
declared, on the contrary, their opinions that the petition 
was not a libel. The general question, guilty or not guilty, 
was that which the jury decided. Now had the practice of 
the reign of George the Third prevailed before the revo- 
lution, the chief justice, but for the circumstance of two of 
his colleagues not agreeing with him in opinion, might in 



54 


LECTURE XLVI. 


summing up have left to the jury, as the only question to 
be considered by them, whether the bisAops had presented 
the petition to the king, that being, if proved, a publication, 
and directing them, as there could be no question of the 
meaning of the words used in the petition, if they thought 
the publication proved, to return a verdict of guilty. I am 
glad to take this illustration from one of the most interesting 
of historical events. Had the practice I am discussing then 
prevailed, the chief justice might or might not have been 
embarrassed by the circumstance of the court being equally 
divided on the question of libel or no libel. For their con- 
duct during the trial the judges Holloway and Powell were 
dismissed, the judges being in those times removable at the 
pleasure of the Crown. That so great a victory of freedom 
over despotism, as was the acquittal of the seven bishops, 
might have been lost, if the jury could haVie been charged, 
as were afterwards some of their successors in Westminster 
Hall and Guildhall, serves to make manifest the value of 
the enactment, the purport of which I shall now state. 

In 1792 an act of parliament (rz), called the Libel Act, 
was passed to remove doubts respecting the functions of 
juries in cases of libel.” The preamble recites to the effect 
that doubts had arisen whether, on the trial of an indictment 
or information for a libel on a plea of not guilty, it was 
competent fur the jury to give their verdict on the whole 
matter in issue. The first section enacts to the effect that, 
in every such trial, the jury may give a general verdict of 
guilty or not guilty, and shall not be required or directed by* 
the court or judge to find the defendant guilty, merely on 
the proof of publication byiiim of the paper charged to be 
a libel, and of the sense ascribed to it in the indictment or 
information. , 

Thus was a judicial usage and custom stopped in the 
process of forming itself into a part of the common law of 
the land. 

The second section provides to tlie effect that the court 
.or judge shall, according to their or his discretion, give their 
(a) Statute 32 George III., chapter 60. 
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or his opinion and directions to tlie jury in like manner as 
in other criminal cafes. With reference to this provision it 
was decided, in the case referred to in my last lecture, that 
the judge was jiisfified in adding to the expression of his 
opinion that the letter, for the publication of which the 
defendant was indicted, was a libel, they were to take the 
law from him, unless they were satisfied he was wrong. 
Upon this point some of the remarks of Mr. Justice 
Bayley are remarkable : ‘‘ I entirely agree that the learned 
judge did right in intimating to the jury his opinion on 
the question, whether this was or was not a libel, and in 
“ telling them that they were to take the law from him, 
unless they were satisfied he was wrong. The old rule of 
“ law is : ad qufrstionem juris respondent judices, ad 
queestionem facti respondent juratores ; and 1 take it to 
be the boundert duty of the judge to lay down the law, 
“ as it strikes him, and that of the jury to accede to it, 
unless they have superior knowledge on t,he subject; and 
** the direction in this case did not take away from the jury 
the power of acting on their own judgment.^' I wish 
you to peruse the whole of the report of this celebrated 
case of The King against Sir Francis Burdett (a). On 
various topics it contains most interesting and instructive 
reading. The decision of it was one of the important 
events of the year 1820, a period of great political strife. 

The third section provides to the effect that nothing in 
the act contained shall prevent the jury from finding a 
%p&ial Verdict as in other criminal cases. With reference 
to a criminal case, a special verdict, as distinguished from 
a general verdict of guilty op not guilty, may be thus 
defined : a verdict stating the facts as the jury find them to 
be proved, and submittiijg to the judgment of the court 
whether they constitute the crime charged in the indictment ; 
whether murder, or manslaughter, or larceny, or libel, or any 
other crime. 

j[«) The King v. Burdett, 3 Barncwall & Alderson, 717 5 4 Barnewall 
& Aldcrson, 05, 314. 
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The fourth section provides to the e^ect that, in the case 
of a verdict of guilty, it shall be lawful for the defendant to 
move in arrest of judgment as he mighty have done before 
the passing of the act. In the present state of your pro- 
fessional knowledge I think this too early a place to offer 
you information on the subject of motions in arrest of 
judgment generally. It is enough for me to say that this 
motion is the right course of proceeding when a person has 
been tried and found guilty upon an indictment, charging 
facts which, though proved, may not amount to an indict- 
able offence. By means of this motion the opinion of the 
court is taken upon the question so raised. This course 
was pursued in Burdett’s case ; but the Court of King’s 
Bench decided that the letter set forth in the indictment, 
and of the publication of which he had been found guilty, 
was a seditious libel, and therefore an indictable offence. 
So the motion failed, and the defendant was sentenced to 
pay a fine of 2,000/., and to be imprisoned three months. 
He was, as you know, a man of rank and of great wealth, 
celebrated, for many years, as a political agitator, in and 
out of parliament. 

The use of the word “ shall,” in the first section of the 
statute of which I have stated the substance, has been 
deemed by some judges to impose on a judge trying an 
indictment for a libel the duty of stating, whether he 
thinks it proper to do so or not, his opinion on the point, 
whether the publication in question is or is not a libel. 
Such seems the grammatical import of the word shall 
even though the words according to their or his dis- 
cretion” are added. But !t may be asked what, then, is 
the use of the words “ according to their or his discretion ?” 
They are superfluous if they only mean that the discretion 
of a judge is to guide him in his mode of expressing an 
opinion which he is required to give. They were, I should 
think, intended by those who composed the section, to 
reduce the force of the word “ shall,” implying a command, 
to that of the word may,” implying permission. This 
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riew is supported ^by the use of the words like 
manner as in other criminal cases for it so happens that 
in ordinary trials for crimes, the judges do every day eX* 
ercise their discretion whether or not to express their 
own opinions on the questions which juries are to decide. 
Nay, cases now and then occur in which judges, stating 
carefully all the arguments bearing either way, think it 
right to avoid giving, or appearing to give, a bias to the 
opinions of juries, by making their own opinions known on 
the points thus the more really left to the impartial con- 
sideration of those by whom they are to be disposed of. 
From pursuing this course, when in his discretion a judge 
might think fit to do so, he is supposed to be debarred by 
the peremptory terms of the statute. 

In your law reading you will sometimes be surprised at 
the way in which the words " shall'’ and may" are twisted 
about and compared with their contexts so as to make 
either read as if it were the other. 

Whether the usual construction of the section or mine 
be the right one, it is manifest that the safest way is for a 
judge, trying an indictment for a libel, to state his own 
opinion. If the usual construction is right, he obeys the 
command contained in the statute ; if my construction is 
right, he exercises a power which the statute gives him or 
leaves him in the possession of. 

However this may be, one thing is evident, that the 
enactments in the statute are confined to trials of indict- 
*ments and informations, and do not extend to actions in 
which persons complaining of libels seek to recover da- 
mages. With reference to subh actions the statute does 
not impose any duty on the judges. 

Accordingly, quite irrespectively of the statute, a judge 
trying an action for an alleged libel may or may not, though 
he most usually does, in the exercise of his discretion, 
declare to the jury his own opinion whether the publication 
is or is not a libel. But whether he does so or not, it is for 
the jury to decide the question by their verdict 
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There is one other point in respect of which it is my 
wish that you should have a clear nation of the distinct 
functions of a judge and a jury trying an action for a libel. 
When the circumstances of a publication make it a privi- 
leged communication^ if it is alleged that, by malice on the 
part of the defendant, the privilege has been lost, it is for 
the judge to say, in the first place, whether there is any 
evidence of malice, either apparent on the face of the pub- 
lication or shown by other circumstances. If he thinks 
there is no evidence of malice he ought to nonsuit the 
plaintiff If he thinks there is evidence of malice he ought 
not to direct the jury to find a verdict for the plaintiff; he 
ought to submit the evidence of malice to the jury, leaving 
to* them to decide by their verdict whether malice is proved. 
This point and the effect of malice may be well illustrated 
by an example. • 

In 1855 an action was tried («), in which the plaintiffs, 
who were printers, sued the defendant, who was deputy 
clerk of the peace for a county, for an alleged libel, being 
a letter, addressed by him to the finance committee of the 
county, explaining the circumstances under which he had 
ceased to employ the plaintiffs to print certain papers at the 
expense of the county. The letter concluded thus : “ but 
under the circumstances I have stated, it will be seen 
that I had no alternative but to adopt the course I have 
taken, rather than submit to what appears to have been 
“ an attempt to extort a considerable sum from the county 
“ by misrepresentation.” • • 

Lord Campbell, before whom the cause was tried, de- 
cided that, though the ma«n part of the letter was of a 
privileged character, the concluding sentence, not being 
confined to a statement of facts, but imputing motives to 
the plaintiffs, was beyond the privilege ; and he directed 
the jury to find a verdict for the plaintiffs. The jury did 
so, assessing the damages at 50/. 

(a) Coohey. W'iUkSy 24 Law Journal, New Series, Queen’s BcncL, 
367, 1865. 
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The Court of Queen's Bench granted a new trial on the 
ground that, the concluding sentence being properly deemed 
by the judge as some evidence of malice by which the letter 
might lose its privilege, he ought not to have taken upon 
himself to decide in effect that it proved malice, but ought 
to have left that point to be decided by the jury. 

This case supplies an excellent illustration of the dif- 
ference between evidence and proof. Evidence consists of 
facts adduced before a tribunal and treated as proof, or 
not, according to the result of the consideration which is 
given to them. The same facts which are only evidence 
during a trial are regarded as proofs of the point which in 
the result they are deemed to establish. A verdict of 
guilty gives the character of proof to what was until theA 
only evidence of guilt. 

The error intoT which the chief justice was led by a 
precedent, now overruled, was that of treating as proof of 
malice a portion of the letter which he ought to have 
presented to the jury as only evidence of malice, to be, or 
not to be, invested by the verdict with the character of 
proof. 

You will meet with many instances of imputations of 
motives depriving publications of the character of privileged 
communications, and of comments having the same effect. 
The safe course in penning a privileged communication of 
a private nature is not to go beyond a statement of facts 
believed to be true. Comments, remarks, arguments, in- 
ftre*nces, insinuations, epithets should be avoided. 

Of course what I have just said cannot apply to literary 
criticism or to discussions of th^ conduct and characters of 
public men. In criticism and discussion, comments, re- 
marks, arguments, infereyces, are indispensable; insinua- 
tions or epithets may or may not be fair and justifiable. 

I shall now quote, as most worthy of your attention, 
some excellent remarks made by Mr. Justice Best, after- 
wards Lord Wynford, in Sir Francis Burdett’s case; — 
My opinion of the liberty of the press is, that every man 
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ought to be permitted to instruct his fellow subjects ; 
** that any man may fearlessly advancfe any new doctrines, 
provided he does so with proper respect to the religion 
and government of the country ; that he may point out 
errors in the measures of public men, but he must not 
impute criminal conduct to them. The liberty of the 
“ press cannot be carried to this extent without violating 
" another equally sacred right ; namely, the right of cha- 
" racter. This right can only be attacked in a court of 
“justice, where the party attacked has a fair opportunity 
“ of defending himself. Where vituperation begins, the 
“ liberty of the press ends.” 

The only criticism I offer on this passage is, that pro- 
bably what the judge meant to say would have been more 
clearly expressed if, instead of the phrase “ criminal con- 
duct,” he had used the phrase criminal motives.” The 
errors of public men are criminal or not according to their 
motives. This is a most important subject at this time, 
inasmuch as the most favourite reading is now, undoubtedly, 
that of the leading articles, on passing events, printed 
in the newspapers, and of these none appear to interest 
their readers more than those which deal with the personal 
characters of public men. The power with which many of 
these articles are written gives them an influence over the 
minds of a vast number of persons. The writers of them 
do well when they are restrained by sentiments like those 
expressed by Lord Wynford, and having the sanction of 
the law of the land. 
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1. Crime. 

2. Intention. 

3. Negligence. 

4. Manslaughter. 

6. Murder. 

6. Libel. 

7. Bookseller. 

8. Statute. 

9. Presumption rebutted. 

] 0. QpX facit per alium facit per 
se. 

11. Newspaper. . 

12. Proprietor. 


13. Ignorance. 

14. Absence. 

15. Editor. 

16. Printer. 

17. Publisher. 

18. Declaration at Stamp Office. 

19. Evidence. 

20. Newspaper filed at Stamp 

Office. 

21. Note at the end of a Newi^ 

paper. 

22. Discovery of PrinteTy Puh» 

Usher y or Proprietor. 


In the law of libel are found two exceptions to the rule, or 
rather principle, that to a crime a criminal intention is 
essential. It has been said, that these are the only ex- 
ceptions to the rule. It may be difficult to say whether 
there is a third instance of the principle being disregarded 
when negligence is treated as criminal, as, for instance, when 
a person, whose culpable negligence causes the death of 
another, is convicted of manslaughter. In a case of man- 
slaughter by negligence, had the culprit intended to cause 
death, or had he inflicted it by pieans of an act inten- 
tfonally unlawful, though not intended to cause death, his 
guilt would have been that of murder. It may therefore 
be said, with a degree of truth, ffiat manslaughter by neg- 
ligence is a case of crime without a criminal intention. 
My answer to this reflection may seem founded on too 
fine a distinction. I suggest that the indifference to con- 
sequences, evinced by culpable negligence, is, if not a 
species of criminal intention, an equivalent to it. 

But really a theory is not needed to justify punishment 
for culpable negligence leading to the loss of life. 
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Of the two exceptions, I am now treat of, to the rule 
or principle which makes a criminal intention an essential 
part of a crime, the first is that of a bookseller selling, in 
the course of trade, a book, without knowing its contents. 
He is, if it contains defamatory matter, deemed guilty of 
publishing it, and is liable to an action at the suit of the 
person defamed, or to be indicted as for a crime. The 
same law' applies to a book containing treasonable, se- 
ditious, blasphemous, or immoral passages, which a book- 
seller may happen to sell without being informed of its 
contents. 

So a bookseller may be prosecuted for the publication 
of a book bought in his shop during his absence by reason 
of illness. He may find himself in the same predicament 
in respect of a book brought into his stock and sold to a 
customer, while he is quietly living at his country house or 
travelling abroad. It may be a book of the existence of 
which he has never heard. 

The effect of the law on this point is, in the cases I have 
supposed and in others which might be suggested, that a 
bookseller may be prosecuted as a criminal for an act not 
accompanied by any criminal intention on his part. To 
make this severe law applicable, it matters not whether 
the sale of a book happening to be libellous, be effected by a 
bookseller’s own hands or by those of a shopman, without 
his knowledge, and even in his absence ; it is enough that 
it is bought in his shop. 

If this state of the law is to be justified, it must, I think, 
be by means of an argument like that, by which is ac- 
counted for the rule making a master liable for the conse- 
quences of his servant’s negligence, causing damage to 
another, provided the negligence occurs in the performance 
of the servant’s duty to his master. It might well happen 
that the shopmen of booksellers might not be persons of suf- 
ficient property to be able to pay damages or fines ; and 
their masters, being answerable for them, have a strong 
motive to be careful in the selection and control of them. 
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To this it may be a^ded, that this law may serve to deter 
booksellers from attempting, for the sake of gain, the sale 
of defamatory or seditious or immoral books, screening 
themselves from punishment by a pretended or intentional 
ignorance of what is done in their shops during their ab- 
sence. It is easy to suppose the case of a person being 
careful not to know what is done in his shop. That there 
have been unscrupulous booksellers, whose guilty intention 
or knowledge not being susceptible of direct proof, might 
have escaped punishment, but for the rule I am discussing 
may be true enough; still one’s mind cannot get rid of the 
reflection, that it is contrary to natural justice to enforce 
a rule, according to which innocent men may be punished, 
lest the guilty should escape. In the administration of 
justice it may happen, that, by the Application of general 
rules, the justied of which is unquestionable, innocent 
persons may suffer. The rule in question is so framed as 
intentionally to sweep into the net, which it spreads, the 
innocent and the guilty, lest the latter should escape. 
Can this be right? It is inconsistent with what many, 
more especially in this country, deem a first principle of 
jurisprudence, that it is better that many guilty should 
escape rather than that one innocent man should suffer. 

With reference to the responsibility of a bookseller in 
respect of libels published in his shop, I have now stated 
the effect of the common law. I do not think it quite 
clear that this responsibility is qualified by an enactment 
dbntained in an act of parliament (a) passed in 1843, to 
other parts of which I shall direct your attention in my 
next lecture. The provision to which I refer is contained 
in the seventh section, and is in these words : — When- 
** soever upon the trial of ^ny indictment or information for 
the publication of a libel, under the plea of not guilty, 
“ evidence shall have been given which shall establish a 
presumptive case of publication against the defendant, by 
the act of any other person by his authority, it shall be 
(a) 6 & 7 Victoria, chapter OG. 
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** competent to such defendant to prove that such publi- 
cation was made without his authority, consent, or 
knowledge, and that the said publication did not arise 
from want of due care or caution on his part.” 

My doubt as to the effect of this enactment on a book- 
seller’s common law liability, in respect of a sale in his 
shop, is founded on the possibility that, applying the 
maxim : qui facit per alium, facit per se, a court of justice 
might deem any sale in his shop, even in his absence or 
without his knowledge, to be a sale by himself, and not 
merely presumptive evidence of a sale by him ; and the 
section I have quoted applies only to presumptive cases of 
authorized publication. 

The second exception to the rule or principle which 
makes criminal intention an essential part of a crime is of 
greater importance than the first. It is* that of the pro- 
prietor of a newspaper, not interfering personally in its 
management or publication, but who is nevertheless 
deemed guilty of publishing any libellous matter it may 
happen to contain, though inserted without his knowledge. 

The same law applies to the proprietor of a news|)aper 
containing, without his knowledge, treasonable, seditious, 
blasphemous, or immoral passages. 

So the proprietor of a newspaper may be treated as 
guilty of publishing a libel printed in it during his absence 
from his business by reason of illness. He may find him- 
self in the same predicament in respect of a libel printed 
while he is quietly living in his country house or travelling 
abroad. Ills first knowledge of it may be a casual perusal 
of it. 

The effect of the law on this point is, in the cases I have 
supposed, and in others which niight be suggested, that a 
proprietor of a newspaper may, without any criminal in- 
tention or knowledge on his part, be treated as a criminal 
for the criminal act of another person, the editor who is 
plainly the proper object of punishment. 

If this state of the law is to be justified, it must, I think, 
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be by means of arguments like those which I have brought 
forward in respect oi the law making a bookseller respon- 
sible as a criminal for sales in his shop without his know- 
ledge. To those arguments may, with reference to the 
proprietor of a newspaper, be added the reflection that he 
supplies capital for, and derives profit from a trade, one of 
the ordinary risks of which arises from the danger that 
defamatory or otherwise illegal matter may find its way 
into the publication. 

This should serve to make the proprietor of a newspaper 
most careful in the selection and control of his editors; and 
if he chooses to leave any editor in the management of the 
publication uncontrolled by his interference, he knows the 
responsibility which he so incurs. He is, as it were, a 
surety for the good conduct of the person whom he en- 
trusts, and from w^bose services he derives a profit. 

An act of parliament (a) passed in 1836, contains pro- 
visions which facilitate the prosecution of the printers, 
publishers and proprietors of newspapers containing libels. 

The sixth section is a very long enactment, the effect of 
which is to require, in the case of every newspaper, a 
written declaration to be left at the Stamp Office. The 
declaration roust state the title of the newspaper, the 
building in which it is to be printed, the building in which 
it is to be published, and also the name, addition, and place 
of abode of the printer, of the publisher, and of the pro- 
prietor, and must be signed by each of them. 

*The eighth section provides to the effect that a certified 
copy of every such declaration shall be admitted in all 
proceedings, civil and criminal, and upon every occasion 
whatsoever, touching the newspaper mentioned in it, or 
anything contained in thep newspaper, as conclusive evi- 
dence of the truth of all such matters set forth in the 
declaration as are by the act required to be therein set 
forth, against every person by whom it is signed. The 
section further provides to the effect that whenever a cer- 
(a) 6 & 7 William IV., chapter 70. 

II. F 
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tified copy of any such declaration is jyoduced in evidence, 
and a newspaper shall be produced, intituled in the same 
manner as the newspaper mentioned in the declaration, 
and whereof the names of the printer and publisher and 
place of printing are the same as those mentioned in the 
declaration, it shall not be necessary for the plaintiff, in- 
formant, or prosecutor to prove that the newspaper was 
purchased of the defendant or at his house, shop or office. 

The thirteenth section is a very long enactment, accord- 
ing to the effect of which a copy of every newspaper, 
signed by the printer or publisher is to be promptly deli- 
vered at the Stamp Office, that it may be produced in 
evidence in any proceeding, civil or criminal, against the 
printer, publisher, or proprietor. 

The fourteenth section requires that there shall be printed 
at the end of every newspaper, the name, addition and 
place of abode of the printer and publisher, and a descrip- 
tion of the building in which it is printed and published, 
and a statement of the day on which it is published. 

The nineteenth section contains a provision, that if any 
person shall tile any bill in any court for the discovery of 
the name of any person concerned as pi inter, publisher, or 
proprietor of any newspaper, or of any other matters relative 
to the printing or publishing of any nevvspajier, in order the 
more effectually to bring or carry on any suit or action for 
damages alleged to have been sustained by reason of any 
slanderous or libellous matter contained in any such news- 
paper respecting such person, it shall not be lawful for tife 
defendant to plead or demur to such bill, but such de- 
fendant shall be compelfable to make the discovery re- 
quired : provided always, that such discovery shall not be 
made use of as evidence or otherwise in any proceeding 
against the defendant, save only in that proceeding for 
which the discovery is made. 

I have yet in reserve for your attention parts of the 
statute law in respect of libels, more interesting than ^he 
dry details of the latter part of this lecture. 
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1. Slander, 

2. Libel, 

3. Praetical Difference, 

4. Action, 

6. Indictment, 

6. Attorney- General, 

7. Public Proeecntor, 

8. Letter to Person defamed, 

9. Anonymous Letters, 

10. Private Prosecutor, 

11. Besentment, 

12. Misdemeanor, • 

13. Choice of Bemedics, 


14. Assault. 

15. Nuisance, 

16. Libel. 

1 7. Actions. Multiplicity, 

18. Particular Injury from 

Public Wrong. 

19. Seditious Libel, 

20. Felony, Bight of Action 

suspended, 

21. Felony, Definition. 

22. Misdemeanor, Definition. 

23. Accessory hefm'e the Fact. 

24. Injuria sine damno. 


It is right that I should now say more than I have hitherto 
said of the remarkable practical difference between slander 
and libel : the person injured by slander may maintain an 
action for damages ; but the defamer cannot be prosecuted 
as for a crime; a person injured by a libel may, in like 
manner^ maintain an action for damages, or the libeller may 
be prosecuted and punished as for a crime. 

The chief reason for regarding the publication of a libel 
as a misdemeanor, for which the offender may be indicted, 
is the obvious tendency of a libel to provoke a breach of 
tfie peace. It is, therefore, an offence in which the 
community is interested; and cases sometimes occur in 
which the Attorney-General, the chief law minister and 
adviser of the Crown, not having judicial functions, finds it 
his duty to prosecute libeliers. It is on tha. ground of the 
tendency of a defamatory libel to provoke a breach of the 
peace that the law deems the sending, to the very person 
defamed, a libellous letter or other writing, a publication of 
th^ libel and treats it as an indictable offence, though it is 
not seen by any other person. 

f2 
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This tendency to provoke a breach the peace is not 
a reason for regarding a letter or other writing sent to the 
person defamed in it, and not seen by another, as an injury 
in respect of wliicli he sustains damages, to be recovered 
by means of an action. Therefore he cannot maintain an 
action against his calumniator, but he may prosecute him 
as for a crime. 

This odious crime, that of sending defamatory, abusive 
or insulting letters, whether anonymous or not, is more 
common, and more commonly overlooked, than the inex- 
perienced in the world arc aware of. Indeed there are 
persons whose guilty propensity it is to annoy others by 
means of offensive letters, and it would be well if, by the 
prosecution of some of them, the law on the subject were 
made more generally known; but usually persons thus 
attacked, though often deeply injured m their feelings, 
shrink from adding to the injury by making themselves, 
and the wrongs done them, the subjects of public discus- 
sion. 

In most cases in this country prosecutions for crimes are 
conducted by the persons directly injured ; the law trusting 
to their resentment, or to their sense of public duty, as 
supplying a sufficient motive for their undertaking that 
which is, in most countries, the duty of public prosecutors. 
Accordingly an indictment for a libel is usually preferred at 
the instigation of the person injured. 

But in respect of this, or any other misdemeanor, a 
person directly injured has generally, not only, a choice oV 
either bringing an action or preferring an indictment, but 
he may at the same time do both ; he may bring an action 
for the private wrong, while, for the public wrong, he is 
prosecuting the criminal. Thus a person assaulted may 
both sue for damages and prosecute by indictment. How- 
ever vexatious his conduct may be deemed he has a legal 
right to persist in proceeding in both ways at the same time. 

The use I have made of the phrase directly injured’* 
will remind you that, to prevent multiplicity of actions, an 
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action is not main^inable in respect of a public wrong, 
unless by a person sustaining from it a damage peculiar to 
himself, and not ^common to himself and others. You 
have read illustrations of this in my lectures on markets 
and fairs, and on ferries and mills. 

Of the same point an excellent illustration is that given 
by Blackstone, and explained by Stephen thus: “ It is 
requisite, in order to sustain an action for damages, that 
the plaintiff should have sustained some loss or incon*- 
venience, whether actual or nominal, of a kind proper 
“ and peculiar to himself— for where the damage is of 
a merely public character, affecting the subjects of the 
** realm at large, as well as the plaintiff, no civil action lies, 
** although the* law considers the injury in that case as 
“ amounting to a crime, and consequently as a fit subject 
for an indictment. Thus no action can be maintained for 
an encroachment on the highway ; but the offender is liable 
to be indicted as for a public misdemeanor. Wherever ex- 
traordinary damage, indeed, is sustained by an individual, 
he has in general a right of action as for redress of 
** a civil injury, though the case may in its circumstances 
also amount to a crime. Thus, in the case last supposed, 
if by means of a ditch dug across a public way, which is 
a common nuisance, a man or his horse suffer any injury 
by falling therein, then, for this particular damage, which 
is not common to others, the party shall have his action.” 
In this passage the word nominal” is used by Stephen 
evidently with reference to the principle, of which I have 
so often occasion to speak, that for injury without actual 
damage, injuria sine damno, an action is maintainable. 

Now let us consider the case of a seditious or immoral 
libel. Applying to a publication of this sort, the purport 
of the commentator’s explanation, it may be said that the 
injury is of a merely public character, affecting the com- 
munity at large, and not any one particular person more 
than others. Generally, therefore, no one person can 
maintain an action in respect of it. But it may happen 
that a seditious or immoral libel may contain libellous 
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words affecting the character of sorar^ one person. For 
this particular injury he is entitled to maintain an action. 
You see the direct analogy between this case and that of a 
person injured by means of a ditch dug in a public high- 
way. 

The law enabling a person directly injured to sue for 
damages or to prosecute the wrongdoer as for a crime, or 
to pursue both remedies at the same time, is confined to 
the class of crimes called misdemeanors, that is, indictable 
crimes not being felonies. For an injury sustained by 
means of a felony, an action cannot in the first instance be 
maintained. It is the duty of every person injured by a 
felony to disregard his private wrong and, acting for the 
public good, to devote his energies to obtaili by means of a 
prosecution, the punishment of the criminal. It is possible 
to suppose the case of a libel being also a felony. It is, 
for instance, a felony to procure a felony to be committed. 
The person guilty of this is called an accessory before 
the fact. It is evident that this guilt may be incurred by 
means of a letter, which may amount to a libel in respect 
of which a private person might, but for the felony, be 
entitled to maintain an action. 

When however, by the acquittal or conviction of the 
criminal, the prosecution for a felony is coneluded, the 
private right of the injured person to redress, previously 
suspended by his public duty to prosecute, comes into 
active existence ; and he may maintain an action against 
the person who has wronged him, unless, indeed, an ac- 
quittal has been obtained by means of his own collusion. 

As in the definition of felonies and misdemeanors, as 
distinguished from each other, felonies are said to be in- 
dictable crimes, convictions for Which cause the forfeiture 
of the property of the offenders ; and misdemeanors are said 
to be indictable crimes, convictions for which do not cause 
forfeiture, the right to sue, for damages, a person who has 
been convicted of felony may scarcely deserve to be termed 
a remedy. 
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1 . Slander, 

2. Libel, 

8. Truth. 

4. Slander. Actionabley not 
Criminal. 

6. Libel. Criminaly though 
true, 

6. Buie qualified Iry Statute. 

7. Truth and the Public benefit, 

8. Truth only. 

9. Costs. 


10 . Libels. Defamatory. Pu- 

nishnent. 

11. Threatsyproposahyofiersyin 

respect of Libels, 

12. Libels. Extortion. 

13. Threatening Letters, 

14. Treasonable Libel, 

15. Seditious Libel, 

10. Libel on a class of Persom. 

17. Indecent or Immoral Libel. 

18. Blasphemous Libel, 


To an action by a person slandered or libelled, to recover 
damages for tlie*injury, it is a good defence that the im- 
putation against him is true. Denying him personally a 
remedy, the law imposes on him the duty of submitting to 
the injury, as to one of the consequences of his own mis- 
conduct or misfortune. Ko doubt this is, in most cases, 
consistent with natural justice, so far as the defamed person 
alone is concerned. It would be a strange law that should 
enable a person, of whose misconduct the truth has been 
spoken, to recover damages from the person speaking it. 

But though the law does not give a person, injured by 
the truth being spoken or published of him, a right to 
recover damages, it treats, as will be seen directly, a de- 
famatory libel as a crime, even though the imputation it 
contains be true. Permitting the person defamed to pro- 
secute his defamer as for a crime, the law gives the former 
a sort of redress. 

It is one of the propensities, one of the habitual amuse- 
ments, of mankind, to talk and write of, and censure and 
ridicule, the characters, the peculiarities, the tempers, the 
bodily and mental deformities, the eccentricities, the mis- 
fortunes, and the misconduct of each other. The law thus 
deals with this propensity. It gives a remedy, by action. 
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to a person injured by untrue defanyitory words ; but it 
does not treat as a crime defamatory words, whether true 
or false. It gives a remedy, by action, to a person defamed 
by a false libel. But it also takes notice of the tendency 
of a defamatory libel, whether true or false, to provoke 
breaches of the peace, and therefore treating a libel as an 
indictable crime, it provides that to an indictment or in- 
formation for a libel the truth of the libel is no defence. 
Such is the rule of the common law, qualified to some 
extent by statute law, as I purpose to explain in this 
lecture. 

The common law rule is well explained by Russell, in his 
book on Crimes, edited by Greaves, in a passage which I 
shall now quote as a good introduction to the details of the 
most important modern legislation in respect of the law of 
libel 

^^The ground of the criminal proceeding is the public 
** mischief, which libels are calculated to create in alienating 
** the minds of the people from religion and good morals, 
rendering them hostile to the government and magistracy 
of the country ; and where particular individuals are at- 
** tacked, in causing such irritation in their minds as may 
induce them to comiuit a breach of the public peace. 
The law, therefore, does not permit the defendant to give 
** the truth of the libellous matter in justification : any 
attempt at which, in the instances of libels against re- 
** ligion, morality, or the constitution, would be atteiided 
with consequences of the greatest absurdity ; and, in the 
case of libels upon individuals, might be extremely un- 
just, and could never afilbrd a substantial defence to the 
charge. A libel against an individual may consist in the 
“ exposure of some personal deformity, the actual existence 
of which would only show the greater malice in the de- 
fendant; and even if it contain charges of misconduct 
founded in fact, the publication will not be the less likely 
" to produce a violation of the public tranquillity. It has 
been observed, that the greater appearance of truth there 
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** may be in any m|Llicious invective^ it is so much the more 
** provoking.” 

You perceive, at the end of the passage quoted, a glance 
at the sort of truth contained in the adage : the greater the 
truth, the greater the libel : the paradox I spoke of in a 
former lecture. 

In 1843, an act of parliament (a) was made ^‘to amend 

the law respecting defamatory words and libel.” 

The purport of the sixth section may be thus shortly 
stated : upon the trial of an indictment or information for a 
defamatory libel the defendant may, with or without a plea 
of not guilty, plead the truth of the matters charged in the 
libel, and allege that it was for the public benefit that those 
matters should be published, and aver the facts showing 
the publication to be for the public benefit. Without such 
a plea the truth*of the libel is not to be inquired into. The 
truth of the libel is not, of itself, to amount to a defence ; 
to make it a sufficient defence, it must also be proved that 
the publication was for the public benefit. If the defend- 
ant is convicted the court may, in the sentence on him, 
consider whether his offence is aggravated or mitigated by 
liis plea and by the evidence given to prove or disprove it. 
In stating the purport of the section I have thought I 
could present it more clearly to your minds by altering, as 
I have done, the order in which its several parts are 
arranged in the section itself. 

, According to the effect of the section, if at the trial of an 
indictment or information for a libel, the defendant pleads 
only not guilty, no evidence of the truth of the libel can be 
received ; if he pleads the truth of the libel, alleging also 
the publication of it to be for the public benefit, evidence 
of the truth may be received, but he ought not to be ac- 
quitted, unless both propositions are made out to the satis- 
faction of the jury : the alleged truth and the alleged public 
benefit; if the jury find the alleged truth of the libel, but 
•negative the alleged public benefit, the defendant ought to 
(a) 0 & 7 Victoria, chapter 96. 
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be found guilty, but the truth of the imputations he has 
made against the prosecutor may be treated by the court 
as mitigating his offence and his punishment. 

The eighth section ei^acts to the effect 'that in the case of 
an indictment or information by a private prosecutor for 
a defamatory libel, if judgment be given for the defendant, 
he shall recover his costs from the prosecutor ; and if, upon 
a special plea to such an indictment or information, the 
verdict be for the prosecutor, he shall recover his costs, by 
reason of the plea, from the defendant. 

The third, fourth and fifth sections enact the punish- 
ments for defamatory libels. I think the effect of these 
sections will appear to you more clearly if, in stating their 
effect, I invert the order in which they occur in the statute. 
I shall thus begin at the least, and end at the most aggra- 
vated of the s])ecies of libels termed defama’tory libels, those 
by which private persons are injured, as distinguished from 
seditious libels and other libels aft'ecting the community and 
not merely affecting individuals. 

According to the fifth section, the punishment for a 
malicious defamatory libel is a fine or imprisonment or 
both ; the term of the imprisonment not to exceed one 
year. 

According to the fourth section, the punishment for a 
malicious defamatory libel, aggravated by the offender 
knowing the libel to be false, is imprisonment for not more 
than two years and a fine. 

The third section enacts the punishment of three years* 
imprisonment, with or without hard labour, for persons 
guilty of any of several specified offences thus described: 
“ if any person shall publish or threaten to publish any 
“ libel upon any other person, Qr shall directly or in- 
** directly threaten to print or publish, or shall directly or 
indirectly propose to abstain froni printing or publishing, 
or shall directly or indirectly offer to prevent the printing 
or publishing of any matter or thing touching any othej 
“ person, with intent to extort any money or security for 
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** moDey or any T|luable thing from such or any other 
person, or with intent to induce any person to confer or 
procure for any person any appointment or office of profit 
“ or trust.” 

As to the most atrocious of all libels : a letter or writing, 
threatening, for the purpose of extortion, to kill any 
person, or to burn or destroy property ; or, for the purpose 
of extortion, accusing, or threatening to accuse, any person 
of any of several specified crimes, or a letter or writing 
demanding with menaces, and without any reasonable or 
probable cause, any chattel, money or valuable security, 
statutes, which are a part of our criminal law, declare the 
crime to be a felony, and enact, as the punishment for it, 
penal servitude for life or not less than three years, or 
imprisonment, with or without hard labour, for a term not 
exceeding four years. If the criminal is a male he may, in 
addition to imprisonment, be sentenced to be once, twice, or 
thrice publicly or privately whipped. 

Having thus specified the punishments for defamatory 
libels, meaning libels affecting individuals, [ will now make 
my treatment of the libel law more complete by stating the 
punishment for libels affecting the community generally, 
whether at the same time defaming particular persons, or 
not. 

Between a treasonable libel, not amounting to actual 
high treason, or, to use the right technical phrase, not 
being an overt act of high treason, and a seditious libel, 
there does not appear to be any essential difference. The 
punishment for either, or for seditious words, is a fine or 
imprisonment, or both. I have made you familiar with the 
case of Sir Francis Burdett, who was both fined and im- 
prisoned for a seditious libel. 

Partaking of the nature of a seditious libel, and also of 
a defamatory libel, is a libel by which a class or body of 
persons are defamed. The punishment for this offence is 
a fine or imprisonment or both. The Court of Queen’s 
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Bench permitted an information for af^libel on the clergy 
of the city of Durham. 

For an indecent or immoral libel the punishment is also 
a fine or imprisonment or both. 

For a blasphemous libel the punishment is the same; 
except that for certain forms of blasphemy specified in the 
unrepealed part of a statute passed in the reign of King 
William the Third (a), a person may be made subject to 
various disabilities and imprisoned for three years. 

(a) 0 & 10 William III., chapter 10, section 1. 
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Of the statute of 1843, the first two sections, the considera- 
tion of which I have postponed to that of others, contain 
enactments, of a very novel character, giving effect to 
apologies for libels, and having the further effect of in- 
vesting juries wilh the function of deciding whether an 
apology made or offered is sufficient. 

The first section enables the defendant, in any action for 
defamation, to give in evidence, in mitigation of damages, 
that he had made or offered to make an apology, either 
before the commencement of the action, or, in case of its 
being commenced before an opportunity of making or 
offedng an apology, as soon afterwards as he had an 
opportunity. 

The word defamation as used in this section must mean 
either sort of defamation, whether by spoken words or by 
means of a libel. 

The second section enacts to the effect, that in an action 
for a libel contained in a newspaper or other periodical 
publication the defendant may plead that the libel was 
inserted without actual malice, and without gross neg- 
ligence, and that before the commencement of the action, 
or at the earliest opportunity afterwards, he inserted in his 
newspaper or periodical publication a full apology, or if his 
newspaper or periodical publication is published at intervals 
exceeding a week, that he had offered to publish the 
apology in any newspaper or periodical publication to be 
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selected by the plaintiff. Filing such f plea the defendant 
may pay money into court. 

You know that if, in an ordinary action for damages, 
the defendant pays money into court, pleading that the 
plaintiff has not sustained greater damage than the amount 
so paid, and if the jury think that the damages sustained 
by the plaintiff do not exceed the money paid into court, 
they give a verdict for the defendant. The section before 
us is so worded that, to entitle a defendant to a verdict on 
the ground of the money paid into court being sufficient, 
the defendant must prove also the absence of malice and 
negligence, and the insertion of an apology as pleaded. 
This being explained you will the better understand a case 
decided in the Court of Exchequer in 1859 (a). 

In that case a decision was given as to the meaning 
of the word apology, as used in the section of which I have 
just stated the substance. The action was for a libel con- 
tained in a newspaper, and the defendant pleaded that the 
libel was inserted without actual malice and without gross 
negligence, and that the defendants published in their news- 
paper, the day after the publication of the libel, a full 
apology, and they paid forty shillings into court. 

At the trial it appeared that the apology was printed 
under the heading of Notice to Correspondents” and in 
very small type. The jury found that the libel was pub- 
lished without actual malice and without gross negligence ; 
and that the apology was sufficient in its terms, and was 
inserted in good faith ; and that forty shillings were suffi- 
cient damages ; but they also found that the apology should 
have been printed in larger type, and should have been 
inserted in a different part of the newspaper. Upon this 
finding the jury, by the direction of the judge, gave a 
verdict for the plaintiff with one shilling damages. But 
for the finding that the apology should have been in larger 

(a) Lafom v. Smithy 28 Law Journal, New Series, Exchequer, 33, 
1859. 
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type and should ha%e been in a difFerent part of the paper 
the verdict would have been entered for the defendant, 
forty shillings being sufficient damages if the apology had 
been properly inserted. 

The Court of Exchequer refused a new trial. Chief 
Baron Pollock said, “I think that the word apology, 
“ whether it ia * full apology’ or ‘ apology’ alone, means 
“ inserted so that it may operate as an apology ; and I 
“ think, putting it in very small type, as it is put here, in 
“ type suitable for that part of the paper in which it 
“ appears, — that is, the type in which the notices to corre- 
“ spondents usually are made, is not enough. The place 
“ where it is put, the mode in which it is inserted, as well 
“ as the terms, being part of the apology, I think the jury 
“ were quite right in finding as they did, and their finding 
“ merely amounts to this, that the defendants did not 
“ insert a full apology, as they are required to do by the 
“ statute.” 

Mr. Baron Bramwell said, “ When the statute says a 
“ person may insert an apology, it must mean effectually 
“ insert ; it could not mean that it would be sufficient for him 
“ to insert an apology in such a way that in all probability 
“ nq one will see it, or, if anybody, only a few persons.” 

Again, the same baron said : “ One does sometimes read 
“ the notices to correspondents out of curiosity, to look at 
“ the odd miscellany they present, and to wonder at the 
“ strange ideas that must have given rise to the questions 
“ that are put; but no person reading the paper for news 
“ would look to that part of the paper, nor is there any- 
“ thing to attract the attention of readers to it.” 

Mr. Baron Watson said, “The libel itself is contained 
“ in that part of the paper to which attention, particularly 
“ of persons in the town of Liver|)Ool, is drawn, namely, 
“ under the head of local intelligence; and the subject- 
“ matter is a contested election in one of the wards of the 
“ Jjorough of Liverpool ; and that part one would suppose 
“ would be the proper place to put the apology.” 
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Mr. Baron Ghannell made a remark rp the effect, that in 
the opinion of the jury the defendants, under all the cir- 
cumstances, had not really inserted an apology sufficient to 
entitle them to a verdict. He might, 1 think, have ex- 
pressed better what he meant to say, if he had said they 
had not inserted a real apology. 

In this good, plain common-sense judgment, the literal 
meaning of the words of the statute are disregarded, but 
their spirit is wisely observed. The apology, as worded, 
was a full apology, and it was inserted in the proper news- 
paper; and this is all that the statute appears in strictness 
to require. But, not being inserted in proper type, and in 
a proper place, it was not such an effectual apology as the 
statute*, properly construed, intends. 

The very words of the seventh section of the statute 
of 1843 enabling a defendant to an indictment or informa- 
tion for a libel to rebut, by evidence, a presumption of a 
publication by him, by the act of another person, are quoted 
in my forty-seventh lecture. In that lecture expression is 
given to a doubt whether booksellers may be able to avail 
themselves of the enactment in question. 

It may be instructive to you that I should put one or 
two cases to which, probably, the enactment might be 
deemed to be applicable. 

The first case I suggest is that of the clerk of a solicitor 
or of a merchant, entrusted, as is not unusual, to write, in 
his master’s absence, business letters in his master’s name, 
and writing upon some occasion a letter in substance and 
in its terms apparently within the scope of his autho- 
rity, but happening to contain a statement or remark 
defaming the character of another person. Now, suppose 
the master to be indicted for the libel, and suppose also the 
judge presiding at the trial to hold the circumstances to 
establish a presumptive case of publication by the defendant, 

1 think it probable that he might also rightly hold the 
defendant competent to offer evidence for the purpoi^e 
of proving that the publication was without his authority, 
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consent or knowledglp, and was not occasioned by a want 
of due care or caution on his part. Establishing those two 
points to the satisfaction of a jury, I think the defendant 
would be entitled to be acquitted. 

The other case I put is that of one of a firm of partners 
writing, in the name of the firm, upon some occasion a busi- 
ness letter, in substance and in its terms apparently within 
the scope of the authority of a partner to write for the 
firm, but happening to contain a statement or remark 
defaming the character of another. Now suppose a partner, 
otlier than the actual writer of the letter, to be indicted and 
tried for the libej, and suppose the judge to hold the cir- 
cumstances to establish a presumptive case of publication 
by the defendant, I should think he might also rightly hold 
the defendant to be made competent, by the statute, to 
rebut the presumption. 

Upon most questions it is most difficult to anticipate the 
opinions of judges. When you are in practice you will 
learn the requisite caution not to give very positive opinions 
on the construction and application of acts of parliament 
so recent as not to have received judicial consideration. 


11 . 
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Having, in my last lecture, made known to you a peculiar 
privilege expressly given to persons engaged in the publi- 
cation of newspapers and other periodical publications, I 
shall now proceed to notice some parts bf the law of libel 
which, though not peculiar to the persons so engaged, are 
more frequently applicable to them than to any other class 
of persons. To all classes these parts of our law are never- 
theless of great interest. 

As in this country the usages and customs of the people 
arc the law of the land, there if^ a special propriety in one 
of those usages imposing on the courts of justice the duty 
of sitting in public. Our law strictly forbids secrecy in the 
administration of justice. 

The advantages of this practice is great. Not only are 
the courts checked and kept right by the presence of an 
audience, and thus are avoided the oppression and injustice 
which have always been the characteristic of secret tri- 
bunals, but the people themselves are instructed in the 
rules and principles by w^hich the conduct of every man 
must be guided. , 

But, however large may be the hall in which a court 
sits, only a very minute proportion of the people can 
be present at one time. The want of space is made good 
by the noble art of printing, which serves to place every 
tribunal in the presence of the whole world. Law'yers 
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have always had t|eir books of reports of decisions on 
points of law. All classes of men have now their news- 
papers^ by the perusal of which they may instruct them- 
selves, not only in the theory of legal rules and principles, 
but in their practical application. I will not now discuss 
any diflicult question as to the limits of the due influence 
of public opinion on the conduct of judges and juries and 
advocates, and the danger of permitting that influence to 
pass those limits. It is enough for me to say, that the 
public opinion as it now exists, and as it is now expressed 
by- means of the press, may, with reference to any subject 
worthy of its attention, be the opinion of all thinking men, 
and not merely of a portion of them which may happen to 
crowd into the presence of a tribunal. 

Probably the influence of public opinion is more real 
and more legitim&te in the formation of the character of 
the judges generally, regarded as a body of men devoted 
to one object, than in the control of the conduct of any of 
them separately. 

It constantly happens that, in reports of proceedings in 
courts of justice, whether in law books or in newspapers, 
or by other means, defamatory words are printed or libels 
are copied. The law for the public good makes these 
reports, if published in good faith and without malice, 
privileged communications. Any private damage, or any 
tendency to provoke a breach of the peace, is disregarded 
for the sake of general advantages outweighing those 
particular inconveniences. 

Thus, in a case in the Court of Queen’s Bench (a), Lord 
Campbell said : “ A fair statement of what takes place in a 
court of justice is privileged, and it is a most beneficial 
“ law that it should be sev as the public have a great in- 
“ terest in knowing what occurs there, and the inconve- 
niences which can arise from such a publication are 
'' infinitesimally small in comparison with the benefits 

(<^ JDavidson v. Duncan, 26 Law Journal, New Series, Queen's 
Bench, 104. 1857. 

G 2 
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which result from it.” The other judges gave expression 
to the same principle ; with this addition^ that, to be entitled 
to the privilege, a report must be substantially correct. 

In the case to which I have just referred the decision 
was, that, to an action for a libel contained in a newspaper, 
it was no defence that the alleged libel was a true and 
accurate report of the proceedings at a public meeting of 
commissioners acting under an act of parliament for the 
improvement of a town. 

Lord Campbell said : If this plea be good, a fair and 
impartial account of what takes place at a public meeting 
** may be published, whatever harm it may do, from a 
county meeting to petition parliament down to a parish 
** vestry meeting. At such meetings there may be a great 
“ number of things spoken which arc perfectly relevant, but 
‘‘ are highly injurious to the character of others, and if a 
fair report of such statenients is justifiable, in what con- 
dition would the injured party be, as he would have no 
opportunity of vindicating his character.” 

Mr. Justice Wightman said; It would be very dan- 
“ gerous if persons sitting at a public meeting might take 
the opportunity of publishing that which affects the 
“ character of others with impunity. Such a doctrine, as 
is contended for by the defendant, would render a report 
of all that is said at every public meeting, held for the 
“ redress of a public grievance, a privileged communi- 
“ cation.” 

This decision of the Court of Queen’s Bench forces on 
the attention of the editors of newspapers their duty to be 
cautious in preparing for the printer the reports they 
receive of the speeches made at public meetings. Sooner 
or later also an adverse decision of a court of justice may 
effectually bring to their notice the legal, in addition to the 
moral, responsibility to be more cautious than some of them 
are in admitting into their columns libellous letters, whether 
anonymous or bearing signatures. 

From the readiness with which signed defamatory letters 
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are printed in newspapers^ I have sometimes thought that 
some editors may have an erroneous notion that an au- 
thentic signature relieves a publisher from responsibility. 
They should reflect that a signature may not lessen^ and 
may add to, an injury, which the exercise of a judicious 
firmness on their part may prevent. At the same time, 
considering the habits of some resentful persons, to be 
always writing to the newspapers, amounting sometimes to 
a sort of monomania for libelling others, I cannot doubt that 
newspaper editors have often occasion, in the exercise of 
a wise discretion, to refuse to print letters addressed to 
them. It is easy to sup[)osc the difficulty of their position 
when, in this way, they are curbing the resentful feelings of 
others. 

1 shall not dwell on the immense benefit the community 
derives from the 'publication of the debates in parliament; 
now that both houses not only do not enforce their rules 
against, but in difterent ways actually sanction, their publi- 
cation. For the public good the law, as in the case of 
proceedings in courts of justice, gives to reports of par- 
liamentary debates the character of privileged communi- 
cations. But to be entitled to the privilege they must be 
substantially correct reports of what actually occurred. 

This is well expressed by Mr. Justice Wightinan in the 
case relating to reports of proceedings at public meetings. 
He said : As to the publication of what takes place in a 
“ court of justice, it must be a substantially correct report 
“ of what has passed, and this protection is conceded on 
“ the ground of the superior benefit accruing from the 
“ communication of what takes place there. With respect 
“ to parliamentary proceedings, the publication of them is 
“ protected, yet if a merrAer of the House of Commons 
“ were himself to publish, out of the house, what purports 

to be an amended statement of what he has said there, 
‘‘ as was the case in The King v. Creevey (a), he could not 
“justify. Therefore, that privilege must also be taken 
(a) 1 Maulc & Selwyn, 273. 
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with certain limitations; it must bfc a correct report of 
“ what is actually spoken in parliament.” An obiter 
dictum of a judge is of great value when it has the merit 
of expressing, with great precision or clearness, a rule or 
a principle established by other authorities; but there is a 
great danger, which practising lawyers are not sufliciently 
careful to avoid, in giving to an obiter dictum, usually only 
an argument, or an illustration of a rule or principle or 
argument, the weight of a direct authority. In the case on 
which this lecture may be regarded as a commentary, Lord 
Campbell said : I quite concur in the doctrine, that a 
“ member of parliament who publishes an amended version 
“ of his speech is liable for that, although he might have 

spoken the same words in his place with impunity. 
“ But if a member were to repeat bonfi fide to his con- 
** stituents what he said in the house, for the purpose of 
‘‘ explaining his conduct to them, I think he would be pro- 

tcctcd.” This dictum was useless, if the Chief Justice 
only meant to say that a member of parliament may repeat 
correctly to his constituents what he has said in the house ; 
for any correct report made by any person of what is said 
in parliament is a privileged communication. To be of any 
force, the dictum should mean that a member of parliament 
reporting to his constituents a s[)eech made by him in the 
house has some greater privilege than another person 
reporting the same speech would liavc. I cannot con- 
jecture what this greater privilege can be, unless Lord 
Campbell meant to say that a member of parliament, 
provided he speaks or writes in good faith, may report to 
his constituents, otherwise than accurately, what he has 
said in parliament, to the injury of another person. For 
my part I should think the want of accuracy would destroy 
the privilege. 

Obiter dicta are worked by ingenious advocates into 
authorities and arguments in a way which must sometimes 
surprise the learned men who have uttered them ; anej I 
should not wonder to hear what Lord Campbell said. 
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quoted as an aulTiority, or used as an argument, for 
some such dangerous proposition as this : provided a 
member of parliament, in good faith, intends, for the 
purpose of explaining his conduct to his constituents, to 
report to them fairly something he has said in parliament, 
he may with impunity so amend his speech, as to make 
his report inaccurate to the injury of another. 

In framing this possible proposition, you perceive I 
have used the word amend in the sense in which it is used 
in parliament; where it means to change or alter with the 
object of making better ; though, according to experience, 
that object is as often missed as attained by what is called 
an amendment. You have not forgotten the amendment, 
spoken of in my forty-second lecture, made in a bill in its 
passage through the House of Lords. 
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1. Parliament, 8. Attachment, 

2. Debates, 9. Habeas Corpus, 

3. Courts, Deports, 10. House of Commons, 

4. ParliamcntnryPapers, De- 11. Contempt, 

famatomj, 12. Commitment, 

6, Stockdale v. Hansard, 13. Privilege, 

6. Sheriffs, 14. Parliamentary Papers, 

7, Ministers of Courts, Statute, 

You know well the constant practice of each house of 
parliament to order reports, papers, votes and proceedings 
to be printed, and many of them to be published. As one 
of the ordinary functions of either house, especially of the 
House of Commons, is the investigation by means of com- 
mittees of alleged grievances and of the alleged misconduct 
of various government officers, contractors with government 
and others, it frequently happens that parliamentary papers, 
especially the reports of committees, contain statements 
defamatory of various persons. It might have been 
anticipated, that the principle on which the law invests 
with the character of privileged communications, reports 
of proceedings in courts of justice, and of debates in par- 
liament, would be applied to any papers, the publication of 
which might be sanctioned by either house of parliament. 
I refer to the principle, that the damage which private 
persons may sustain from reports of judicial proceedings 
and parliamentary debates is disregarded for the sake of 
the public good to which those reports are greatly conducive. 
It would seem reasonable that, if a defamatory speech made 
by a member of parliament may be published by him or 
any other person, much more should it be lawful to publish 
by the authority of either house a report of one of its com- 
mittees, or a vote of the house itself, though happening to 
be defamatory. But such was not the law before the ys^ 
1840 . 
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Before that year, in an action (a) by a person named 
Stockdalc against Hansard, the printer, for a libel, the de- 
fendant pleaded to the effect that the de&mation com- 
plained of was part of a document which had been, by 
order of the House of Commons, laid before the house, 
and had become a part of the proceedings of the house, 
and that it was printed and published by the defendant by 
order of the house ; and that the House of Commons had 
resolved and declared that the power of publishing such of 
its reports, votes and proceedings, as it shall deem neces- 
sary and conducive to the public interest, is an essential 
incident to the constitutional functions of parliament, more 
especially to the Commons house of parliament as the 
representative portion of it. The Court of Queen’s Bench 
decided that the House of Commons itself had not a right 
to publish defamatory matter, except for the use of its own 
members ; and that the plea was not a good defence to the 
action. Afterwards, in another action by the same plain- 
tiff against the same defendant, for a similar cause of 
action, judgment was given for tlie plaintiff, to recover 
damages; and the damages having been assessed by a 
jury, process was issued to levy them and the plaintiff's 
costs by the sale of the defendant’s goods. The sheriffs of 
London and Middlesex having, in obedience to the process 
of the Court of Queen’s Bench, levied the amount of the 
damages and costs, the House of Commons resolved that 
the money was levied in contempt of the privileges of the 
house, and ordered the sheriffs to refund it to the defendant. 
The sheriffs not obeying this order, the House of Commons 
resolved that they were guilty of a contempt of the house, 
and committed them to the custody of the serjeant-at-arms; 
and in his custody theyn’emained for a long time. 

The Court of Queen’s Bench ordered the sheriffs to pay 
the money to the plaintiff, and notwithstanding their con- 
tinued imprisonment by order of the House of Commons, 

* (a) Stochdak v. Hansard, 0 Adolphus & Ellis, 1. 
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the court ordered them to be attached/ that is, to be im- 
prisoned for disobedience of the order of the court. 

The sherifis sued out a writ of habeas corpus, in obedience 
to which the serjeant-at-arms carried them before the Court 
of Queen’s Bench. His return, setting out a warrant signed 
by the speaker, reciting a resolution of the house, that the 
sheriffs had been guilty of a contempt, without specifying 
the particulars of the contempt, and ordering them to be 
committed, was decided by the Court of Queen’s Bench to 
be sufficient; and the sheriffs remained in the custody of 
the serjeant-at-arms. 

I might, but I do not, speak of this conflict as having 
existed between a legislative assembly, asserting what it 
deemed one of its own privileges, and a high court of 
justice, declaring and enforcing what it deemed to be the 
law. I prefer speaking of it as an unfortunate conflict 
between parliamentary privilege and common law ; and, as 
I think that parliamentary privilege, as a part of the law, 
should be regulated by law, and that there is great danger 
to liberty in permitting any branch of the legislature to 
place itself above the law, I think the House of Commons 
ought not to have persisted in protecting its printer from 
the consequences of his disobedience to the law, as declared 
by a legal tribunal. 

It was well said by Lord Denman (a) : “I infer, from the 
resolutions brought before us, that the House of Com- 
nions disapprove of our judgment in the former case 
between ihese parties, and 1 deeply lament it ; but the 
opinion of that house on a legal point, in whatever 
“ manner communicated, is no ground for arresting the 
“ course of law, or preventing the operation of the Queen’s 
“ writs in behalf of every one of --her subjects who sues in 
“ her courts.” 

The house ought to have indemnified its own servant, 
the printer, and ought not to have punished the ministers 
of the law and of justice for tlie performance of their dut)6. 
(a) Stockdale v. Hansard, 11 Adolphus & Ellis, 263. 
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Possessed of the giant’s power, and not forbearing to use 
it, the Commons made their victims, no.t the Lord Chief 
Justice of England and his brethren, for declaring the law 
according to their consciences, and enforcing it by their 
judgment and their process, but the poor sheriffs of London 
and Middlesex, on whom, as the ministers of the courts 
at Westminster, the law imposed the duty of executing 
the process, and the peril of imprisonment for neglect to 
execute it. 

In tracing my short history of this conflict which lasted 
many months, I have omitted, besides some technical 
points, many circumstances and arguments interesting in 
themselves, but not necessary for the purpose of making 
known to you the state of the law which led to the enact- 
ment of the statute, the purport of which 1 shall now state. 

The statute I speak of was passed in 1840. It 
recites, that it is essential to the exercise and discharge of 
the functions and duties of parliament, and to the pro- 
motion of .wise legislation, that no obstruction or impedi- 
ment should exist to the publication of such of the reports, 
papers, votes or proceedings of either house of parliament, 
as such house may deem fit or neccss»ry to be published. 

The first section is an enactment enabling any defendant 
in any civil or criminal proceeding for or in respect of the 
authorized publication of any report, paper, vote or pro- 
ceeding of cither house of parliament to present to the 
court in which the proceedings are taken, or a judge of the 
court, if it is one of the superior courts, a verified certificate 
signed by the Lord Chancellor, or the Lord Keeper, or tlie 
Speaker of the House of Lords, or the clerk of the Par- 
liaments, or the Speaker of the House of Commons, or the 
clerk of that house, statiag that the report, paper, vote or 
proceeding in question was published by order or under 
the authority of the House of Lords or of the House of 
Commons; and the court or judge shall immediately stay 

(a) 3 & 4 Victoriu, chapter 9. 



92 LECTURE LII. 

f 

the proceeding, and the same and every process therein 
shall, by virtue of the act, be put an end to, determined and 
superseded. 

The first section applies only to publications made by 
the direct authority of either house. The second section 
provides for cases of copies of them published without such 
authority, and enables the defendant in any proceeding for 
or in respect of any such copies to obtain in a summary 
way an order to stay the proceeding. You have often seen, 
in newspapers, copies of parliamentary papers, the publi- 
cation of which is thus protected ; and you know their 
great value to yourselves and other young men who watch 
with interest the events of cotemporary history. 

This carefully drawn statute provides, in its third section, 
protection for those against whom proceedings are taken 
for printing any extract from, or abstract of, any autho- 
rized parliamentary publication, and directing that, in any 
such proceeding, the defendant shall be acquitted, if the 
jury shall be of opinion that the extract or abstract was 
published bona fide and without malice. 
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I AM now arrived at the end of my lectures on my selected 
instances of great changes of the common law made by 
statute law ; and I am now at the place fixed on for the 
commencement of my lectures on constitutional law ; but I 
cannot yet part with the case of Stockdale against Hansard, 
fixing, as it does, my attention on the part of the common 
law which gives to every court of record, and to each of 
our two houses of parliament the privilege or prerogative 
of punishing, by its own authority, without recourse to any 
other tribunal, for contempts oflTered to itself. 

1 know not that the word prerogative has ever been 
ap])1ied in the manner I have just applied it ; but, for my 
present purpose, I prefer.it to the word privilege; for I 
think that while a privilege implies in its ordinary meaning 
some benefit to the person who possesses it, and that he 
may exercise for his own sake, any power implied in it, the 
word prerogative means a power which a person or tribunal 
possesses for the sake of the community, and docs not 
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imply a benefit to the person or tribunal exercising it, 
more than to the rest of the community. 

You perceive that in speaking of the word privilege, I 
do not refer to it in the more general sense in which it is 
sometimes used in the civil law, that of an exceptive law 
or private law affecting only a person or class of persons, 
whether beneficially or not. In this sense a disability or a 
penalty may be imposed by a privilege ; and an act of 
parliament attainting a man of high treason is a privilege. 

The etymology of the two words privilege and pre- 
rogative helps to establish between them a difference which 
may be thus expressed : a privilege, in its ordinary sense, is 
an exception to a law ; a prerogative is a law above other 
laws ; it is a privilege of a member of parliament that he 
cannot be, as other men may be, arrested for debt ; it is a 
prerogative of the Crown to pardon criminals. It is a 
privilege of a person attending a court of justice as a 
witness to be free from arrest for debt ; it is a prerogative 
of the court, if he is arrested, to make a sumniary order 
for his discharge from custody. 

It is a power, or what I term a prerogative, of every 
court of record to order any person guilty of a contempt 
of the court to be imprisoned or fined, or to be both fined 
and imprisoned ; and it is the practice of the four superior 
courts, the Clianccry, the Queen’s Bench, the Common 
Pleas, the Exchequer, to treat a person disobeying their 
orders as guilty of contempt, and to issue against him a 
process called an attachment, by force of which he is 
imprisoned. 

Could this power be considered as a privilege of a 
tribunal by which it is exercised, it must also be deemed 
an exception to the rule : nemo d/ibet esse judex in proprifi 
causa. 

That a court may have the power of punishing in a 
summary way for contempts offered to itself, it must be a 
court of record ; that is, it must be a court, the records 
of which are regarded of so high authority as to be con- 
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elusive evidence ofVeverything stated in them ; no one is 
permitted to dispute the truth of any (act so stated : res 
judicata pro veritate accipitur. 

On one very trivial point the law is precise : a record, to 
be really a record, must be written on parchment, not 
paper. 

Of courts of record, the most conspicuous are the four 
high courts I have just mentioned : the Chancery, the 
King's Bench, called, during the reign of a Queen, the 
Queen’s Bench, the Common Pleas and the Exchequer; 
and there are others, of which I shall mention only a few, 
leaving you to become acquainted with the rest in your 
reading and practice. 

In enumerating among the courts of record those con- 
stituted by the commissions under which the judges hold 
the assizes, I abstain from anticipating the account I intend 
to give of them in a future lecture. I now only name 
them. They are the commissions of oyer and terminer, 
of gaol delivery, of nisi prius, and a commission of the 
peace. 

By a commission of tlie peace is also constituted in every 
county a court of record, called the court of quarter 
sessions. 

You know that of the court of quarter sessions every 
justice of the peace for the county is a member; but you 
perhaps do not know, I do not think you can have read in 
rhyme (a), that every justice of the peace “ a court of 
record is himself.” Such is the law. For instance, when- 
ever a justice binds over a person to keep the peace or to 
appear at the assizes or quarter sessions, he signs a docu- 
ment, called a recognizance, written on parchment and 
being, in point of law, a rgeord. 

One court of record is that of the coroner. In this 
court it is the duty of that officer to investigate, with the 
assistance of a grand inquest, the cause of the death of 
every person whose death is violent or sudden, or who 
(a) Anstey’s Pleader’s Guide. 
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dies in prison. I state the duty of tl^ coroner to be, to 
hold an inquest on the body of every person who dies 
suddenly, by reason of the express .terms of an ancient 
unrepealed statute (a) defining his duties, and notwith- 
standing decisions of the Court of King’s Bench, that a 
coroner ought not to hold an inquest on the body of any 
person dying suddenly, unless there is reasonable ground 
to suspect that his death was caused by murder or man- 
slaughter. This is a most remarkable instance of legitimate 
and positive legislation being controlled by judicial and 
indirect legislation; the judges having evidently, though 
unconsciously, decided according to their notions of what 
the law ought to be, rather than according to the actual 
law as dictated by parliament. The judges appear to have 
overlooked, that, according to the tenor of the statute, 
the coroner and his jury are to search out suspicious cir- 
cumstances, which might otherwise be overlooked or con- 
cealed. I should make this judge-made law the subject of 
a distinct lecture, were it not that, at the time I am 
writing (d), a bill is pending in parliament to regulate the 
office of coroner. It is to be hoped that the controversy 
which has been raised as to the power of the coroner 
may thus be settled. 

The market court, called the pie poudre court, spoken of 
in my thirty-third lecture, is a court of record. 

As of courts of record, so of courts not of record, I con- 
tent myself with mentioning a few instances, saying but 
little of their jurisdiction. I take this course with the less 
reluctance, by reason of the jurisdiction of many courts not 
of record having become obsolete, and of the practice of 
holding many others being discontinued. 

Incident to every manor is a court called the court 
baron. Frequently, by force of a grant from the Crown, 
or prescription from which a grant is presumed, the lord of 
a manor may hold a court leet. In a manor in which there 

(a) 4 Edward I., statute 2, de officio coronatoris. ^ 

(&) The summer of 1860. 
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are copyholders^ surrenders of, and admittances to, copy- 
holds are properly made in a court called a customary 
court ; but, by virtue of modern acts of parliament, they 
may be made before the lord of the manor or his steward 
out of court. 

You will sometimes, when you look at manor court 
rolls, sec one court described by the three several titles of 
the court baron, the court leet, and the customary court of 
the lord of the manor. Of these three courts the court 
baron and customary courts are not courts of record. The 
leet is a court of record. 

Of a court baron and of a customary court I may have 
occasion to speak when I explain to you what a manor 
is, as I ought to have done in one of my earlier lectures 
before treating of the law of copyholds. 

Of a court leet I may possibly speak, as a matter of 
curiosity, when I am treating of courts of criminal juris- 
diction. For every hundred, that is, one of the large 
districts into which a county is divided, there ought pro- 
perly to be holden by the sheriff’ a court leet, called the 
sheriff’s tourn, meaning his circuit. Sometimes by grant 
or prescription there is a lord of a hundred by whom the 
leet should be holden. But I must be careful not to let 
the subjects of the court leet and the old county court, of 
which 1 am about to speak, lead me astray from the per- 
formance of the duty I have assumed : that of teaching you 
the laws of England in their present state ; not the almost 
obsolete relics of the Saxon institutions, interesting to every 
intelligent man, but which I must leave you to learn the 
details of from other sources. 

From the earliest times down to our time, in every 
county, a court has been hclden, called the county court. 
Of this, which is not a court of record, all the freeholders 
of the county are the judges. In this court the freeholders 
elect the coroners for the county, and the verderors of any 
forests within it. At the same court the freeholders, and, 
since the Reform Act of 1832, all the county electors, 

II. H 
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elect the knights of the shire, as the county menobers of 
parliament are called. 

The ordinary jurisdiction of the county court, until the 
year 1847, was a jurisdiction in respect of actions for 
debts of less than forty shillings. It had also other 
judicial functions, and might have others by force of 
special writs from the Crown. 

In the year 1846, an act of parliament (a) gave the Queen 
a power, exercised in 1847, to establish throughout Eng- 
land and Wales new courts called county courts, and, by 
its third section, transferred to them ** all the jurisdiction 
" and powers of the county court for the recovery of debts 
** and demands.” 

This statute declares every new county court to be a 
court of record, and gives it other jurisdictions and powers 
in addition to those transferred to it; and many more have 
been added by subsequent acts of parliament. 

Being a court of record, a new county court would have, 
as of course, the common law power of a court of record 
to punish for contempts ; but I hesitate to say it has this 
power, by reason of the principle : expressio unius est 
exclusio alterius ; for it so happens that the statute of 1846 
contains, in its one hundred and thirteenth section, an 
enactment to the effect, that if any person shall wilfully 
insult the judge of a county court, or any juror, bailiff, 
clerk or officer of the court, during his sitting or attend- 
ance in court, or in going to or returning from the court, 
or shall wilfully interrupt the proceedings of the court, or 
otherwise misbehave in court, any bailiff or officer of the 
court may, with or without the assistance of any other 
person, by the order of the judge, take the offender into 
custody and detain him until <he rising of the court ; and 
the judge may commit the offender to prison for any time 
not exceeding seven days, or impose upon him a fine not 
exceeding five pounds, and in default of payment commit 
him to prison for a time not exceeding seven days, unless 
(a) 0 & 10 Victoria, chapter 06. 
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the fine be sooner paid. In my own experience I have 
known a very few instances of the exercise of this power 
to the extent of persons being detained in custody until 
the rising of the court, and only two to any further extent. 
In one of these two instances a person was fined for an 
insult to the judge, and misbehaviour in court. In the 
other a person was committed to prison for seven days, 
his misbehaviour being manifest and gross prevarication, 
and the example having a perceptibly beneficial effect on 
the conduct of witnesses at subsequent courts. I remember 
similar beneficial results from comihitments for prevarication 
made by judges of the superior courts in the exercise of 
their power tp commit for contempt. The immediate 
effect of a commitment for prevarication, as an example, 
is greater than that of a prosecution for perjury ; the result 
of the latter being*seen at a period indefinitely postponed, 
and being most uncertain. But false evidence may be 
consistent throughout, and therefore not be prevarication, 
the essence of which is the inconsistency of different parts 
of the evidence of the offender. In a clear case of perjury, 
not being prevarication, the proper course, to bring the 
false witness to punishment, is for the court to order a 
prosecution fbr perjury. For this purpose ample powers 
are given, by an act of parliament passed in 1851 (a). 

Reading my next lecture you will perceive that the 
common law power, of a court of record, is exercised in 
respect of contempts not within the definition of the statute 
power of the county court. Though each one of these 
powers resembles the other; yet also each differs from the 
other: nullum simile est idem. It may follow, in the 
absence of authority I do not say it does follow, that the 
express power excludes the implied power: expressio unius 
est exclusio alterius. 

(a) 14 & 15 Victoria, chapter 100, section 19. 
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You will understand better the common law power of a 
court of record to commit for contempt, if I now give a 
few instances of its having been exercised. 

In 1821 (a), a person named Davison was tried before 
Mr. Justice Best, at that time a judge of the King’s Bench, 
afterwards Lord Wynford, Chief Justice of the Common 
Pleas, for a blasphemous libel. In a defence, which 
Davison read, he reviled the Christian religion, and at- 
tacked the characters of persons not before the court, and 
therefore not able to defend themselves. The judge 
having admonished him, in vain, more than once, to dis- 
continue his misconduct, said, at length, he must use means 
t(> restrain him. Davison replied : My lord, if you have 
" your dungeon ready, I will give you the key.” For this 
contempt the judge fined him twenty pounds. Afterwards, 
for reviling the Holy Scriptures the judge fined Davison 
forty pounds, and for defaming the bishops another forty 
pounds. Davison making at submission, the nature of 
which is not stated in the report, the judge took off the 
fines. The defendant having been found guilty, a motion 
was made for a new trial, on the ground that the impo- 
sition of the fines so intimidated the defendant, that he 
(a) The King v. Davisony 4 Bamewall & Alderson, 329. 
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omitted some most material parts of his defence. The 
Court of King’s Bench refused a new trial, and the judges 
expressed their approval of the imposition of the fines. 

In another case (a), a witness for a prosecution struck the 
defendant, in the lobby of the court, after the close of the 
trial. The witness was brought into court, and the judge, 
Mr. Justice Coleridge, committed him to custody for three 
days for the contempt. 

Lord Cottenham, when Lord Chancellor (&), committed 
to prison a suitor in Chancery, who was a barrister and 
a member of parliament, and who, after attending as 
counsel before one of the masters of the court, addressed 
to the master a letter, expressed in threatening terms, to 
induce him to alter an opinion he was supposed to have 
formed on the case. 

In 1856, Vice-Chancellor Stuart (c) committed to prison 
a plaintiff in Chancery for writing to the defendant a letter 
threatening that, if the suit should go up for judgment, he 
would be prosecuted for swindling, perjury and forgery. 
Tbs Vice-Chancellor quoted these words, spoken by Lord 
Cottenham in the preceding case : The power of committal 
“ is given to courts of justice for the purpose of securing 
the better and more secure administration of justice. 
“ Every writing, letter or publication which has for its 
** object to divert the course of justice is a contempt.” 
The Vice-Chancellor added : A threatening letter must 
** be considered as having equally that object, whether 
addressed to a suitor seeking justice, or to a judge or 
officer of the court.” 

When by one indictment 'several persons are charged with 
high treason or felony, they may, if they think fit, by chal- 
lenging separately the jurors who are called, be tried sepa- 
rately. When this is done, the prisoners are said to sever 

(fl) T?ie King v. Wigleg, 7 Carrington k Payne, 4. 

(2») Lechmere CliarUon'a Case, 2 Mylne k Craig, 216. 

(c> Smith v. Lakeman, 26 Law Journal, New Series, Chancery, 
305. 1856, 
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in their challenges. Some objecting to some jurors, others 
objecting to other jurors, it might be that of those who are 
summoned there would not be twelve left unchallenged. 
The prosecutor is thus driven to put some of the prisoners 
on their trial separately from others, usually one at a time. 
You have read of the Cato street conspiracy which led to 
the trials in 1820, of Thistlewood and several others for 
high treason. The prisoners being charged by one in- 
dictment, and being tried 'before a commission of gaol 
delivery for the gaol of Newgate, severed in their chal- 
lenges, and the Crown lawyers put them on their trials one 
at a time. At the commencement of the first trial, that of 
Thistlewood, the Chief Justice Abbott, afterwards Lord 
Tenterden, strictly prohibited the publication of the pro- 
ceedings on that or any other day, until all the trials 
should be brought to a conclusion. After the conclusion 
of the second trial, that of one Ings, and before the com- 
mencement of the third, Clement, the publisher of the 
Observer newspaper, published in it a fair, true and 
impartial account of the evidence. The court of gaol de- 
livery treated this disobedience of their order as a con- 
tempt, and ordered Clement to attend the Court to answ'er 
for it. The order for his attendance was served at his 
office, and he did not attend in pursuance of it. The 
court fined him five hundred pounds for the contempt. 

To make my account of this case clear to you, I am 
obliged to anticipate some parts of my lectures on the 
constitution of courts relatively to each other ; but I will 
endeavour to say now, on this subject, just enough for my 
present purpose. The Court of Queen’s Bench has the 
superintendence of all inferior criminal courts, restraining 
them, if they exceed their jurisdiction, correcting their 
errors, and in other respects keeping them in order. Of 
these inferior courts the court of gaol delivery is one. That 
the legality of the order fining Clement might be ques- 
tioned, an application was made to the Court of King’s 
Bench for a writ called a certiorari, to remove the order 
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into that court (a). The application was resisted, and, after 
argument, the writ was refused, the ground of the refusal 
being that the Court of King’s Bench thought that the 
imposition of the fine was perfectly legal. 

Precedents were cited of courts making orders forbidding 
the publication of evidence pending trials, and instances 
were mentioned of such orders having been disobeyed, but 
there did not appear to be any instance of any person 
being punished for disobeying any of them. Irrespectively 
of precedents, the counsel and afterwards the judges argued 
the propriety and expediency of an order prohibiting the 
publication of evidence until the case in which it is given 
is closed ; and the judges treated the several trials on one 
indictment as one proceeding. In the argument as to the 
propriety of the rule the counsel for Clement had, I think, 
greatly the advantage of their adversaries and of the judges; 
for it seemed to me, reading the arguments, which I desire 
you also to read, that the unquestionable advantages of 
presenting to the public from day to day true accounts of 
the proceedings of a court of justice, greatly outweigh the 
disadvantages which the publication of them might cause. 
1 confess I should have been better pleased if, on this 
occasion, the Court of King’s Bench engaged in reality, 
though not in form, in judicial legislation, had given a 
decision, that an order prohibiting the publication of evi- 
dence is contrary to good policy, unreasonable and void. 

To my mind one argument has presented itself, ap- 
pearing to me to be entitled to weight : that the delivery 
of evidence in an open court to which the public has a 
right of access, being itself a publication of the evidence, 
it is nugatory to say that the evidence shall not be 
published. It is already published. If such an order 
is available for any purpose, it can only be to prevent 
printed reports. It cannot stop the mouths and pens of 
byestanders, and prevent their imperfect reports in con- 
versation, and by means of letters. It gives a mischievous 
cillrrency to reports likely to be imperfect or incorrect, and 
(a) TAe King y. Clement^ 4 Bamewall & Alderson, 218. 
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impedes those which are likely to be true. This is one of 
a few instances in which the law seemi; to shrink from the 
means of truth, because of the possibility that the truth 
may work mischief. 

You may consider my presumption in questioning 
the policy and legality of the decision of the Court of 
King’s Bench, the greater when I tell you that in the same 
case the Court of Exchequer gave a similar decision. 
Writing in the country I am not able to see a report of 
the proceedings in the Exchequer ; but a digest enables me 
to give you an intelligible account of them. 

When a fine is imposed by a court of record, the pay- 
ment of it to the Crown is enforced by the process of the 
Court of Exchequer, being the court the original and 
proper jurisdiction of which concerns the revenues of the 
Crown. That the Exchequer process may be issued, an 
extract, called an estreat, of the record of the order im- 
posing the fine is transmitted to the court. In technical 
language the line is said to be estreated. 

The order imposing the fine on Clement having been 
estreated, its legality was questioned before the Exchequer, 
and that court decided (a) that the fine had been lawfully 
and most properly imposed. 

The legality of an order of either of the four superior 
courts for the punishment, by fine or imprisonment, of any 
person for contempt of the court cannot be questioned in 
any other court. For instance, in the year 1850, a prisoner 
was brought by means of a writ of habeas corpus, before 
the Court of Queen’s Bench, and the return to the writ 
stated a commitment by the Court of Chancery for a 
contempt, the contempt being a disobedience of an order 
of the Court of Chancery ; the Court of Queen’s Bench 
refused to receive affidavits to* show that the Lord Chan- 
cellor who made the order was an interested party (ft). 

(a) lie Clement, 11 Price, 68. 

{b) Re Dimes, 19 Law Journal, New Scrito, Queen's Bench, 308. 
1850. 
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In this case Mr. Justice Erie thus explained a difference^ 
in respect of the power to punish for contempt^ between 
the superior courts and inferior courts : ** There appears to 
me to be a very clear distinction between the present 
case and those cited of the quarter sessions and inferior 
jurisdictions. In those cases the proceedings are^ by the 
law of the land, subject to our review, but no certiorari 
lies from this court to the Court of Chancery to remove 
** proceedings taken there for the purpose of inquiring 
“ whether they are regular or not.’* 

You bear in mind Clement’s case cited in my last lecture, 
in which an order of the Chief Justice of England and 
other commissioners of gaol delivery was brought, as an 
order of an inferior court, before the Court of King’s 
Bench, and its leofalitv was discussed. 
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1. Superior Court. Contempt. 

2. Nemo debet esse judex in 

propriA causd. 

8. Parliament. Contempt. 

4. No Appeal. 

6. Hou^ of Lords. 

6. House of Commons. 

7. Great Inquest of the Nation. 


8. Oath. 

9. Court. 

10. House of Commons. Wit- 

ness ordered to attend. 

11. General Warrant. 

12. Exchequer Chamber. 

13. Arbitrary Power. 


Blackstone, quoting a passage from Coke, says : “ The 
v^hole of the law and custom of parliament has its 
original from this one maxim ; ^ that ^whatever matter 
** ‘ arises concerning either house of parliament, ought to 
' be examined, discussed and adjudgecHin that house to 
^ which it relates, and not elsewhere’ ” {a). 

Consistently with this maxim, each of the two houses of 
parliament has a privilege or prerogative resembling that 
of a superior court of record : the legality of an order of 
either house for the punishment of a person adjudged by 
the house to be guilty of a contempt of it, cannot be in 
any manner questioned. 

Every superior court of record, and each house of par- 
liament is said to be the sole judge of contempts offered to 
itself, and no other tribunal has a power to review its ad- 
judication in respect of a contempt. Tribunals, possessing 
this arbitrary power, ought to be most careful to repress, in 
the exercise of it, every resentful feeling. Unless they 
succeed in doing this, their power may become a practical 
infringement of the rule : nemo debet esse judex in propri& 
caus&. 

Speaking in my fifty-third lecture of several courts of 
record I did not mention the highest of all, the House of 
(a) 1 Blackstone’s Commentaries, 163 ; 4 Coke’s Institutes, 15. 
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Lords. My reason for this omission was, that though the 
House of Lords has, in its character of a court of record, 
the same power as any other court of record, to commit 
for contempts, it has also, like the House of Commons, the 
same prerogative in its still higher character of a branch of 
the legislature. 

The House of Commons is not only not a court of record, 
but it is not in any respect a court. It is for this reason 
that, according to the common law, it has not the authority 
incident to every court, that of administering an oath. For 
particular purposes many acts of parliament have con- 
ferred on the house, or on its Speaker, or on its com- 
mittees or its officers, power to administer oaths, but these 
special powers do not make it a court. By an act of 
parliament (a), a power is conferred on a parish constable 
to administer aif oath to the valuers of goods distrained for 
rent; but this does not make a constable a court. The 
illustration is nbt the worse for the comparison being 
between widely different authorities, — one of the states of 
the realm, and one of the inferior ministers of the law. 

In the journals of parliament you may read of some 
startling commitments, as for contempts, fof affronts and 
injuries to peers and commoners, having no relation to the 
circumstance of their being members of parliament. For 
many years this abuse of power has ceased, and it is the 
practice of each house to inflict punishment for those acts 
and omissions only, which can be deemed contempts of the 
house itself. 

To illustrate the parliamentary power in respect of con- 
tempts, and its exemption from all control, I shall refer^to 
a few only of the cases in which it has been exercised. 

Many years ago, the {louse of Lords voted that a person 
named Flower had been guilty of a breach of privilege in 
publishing a libel upon a member of the house, and 
ordered him to pay a fine of a hundred pounds and to be 

* (a) Statute 2 William and Mary, session 1, chapter 5, section 2. 
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imprisoned six months and until payment of the fine. By 
means of a writ of habeas corpus he was brought before 
the Court of King’s Bench {a), which refused to discharge 
him from custody. 

More recently the House of Commons voted that a 
person named Hobhouse had by the publication of a libel 
on the house been guilty of a breach of their privileges, and 
they ordered him to be committed to Newgate during their 
pleasure. Upon his being brought into the Court of King’s 
Bench (Jb\ in pursuance of a writ of habeas corpus, the 
court refused to discharge him from custody. 

In 1844, the House of Commons ordered a person 
named Ploward to attend at the bar of the house to be 
examined touching some matters under discussion. The 
order not having been obeyed, the house ordered that How- 
ard should be sent for and brought before it, in the cus- 
tody of the serjeant-at-arms, and that the Speaker should 
issue his warrant accordingly. The Speaker signed a 
warrant which, reciting that the House of Comcnons had 
ordered that Howard should be sent for in the custody of 
the serjeant-at-arms, required and authorized the serjeant- 
at-arms to take him into custody. * 

Howard, having been arrested in pursuance of the 
warrant, brought an action in the Court of Queen’s Bench 
against the serjeant-at-arms for an assault and false im- 
prisonment. The question whether the warrant justified 
the arrest was argued (c) at great length by counsel and 
by the judges whose opinions differed. 

According to the opinions of the majority of the judges. 
Lord Denman, the Chief Justice, Mr. Justice Coleridge 
and Mr. Justice Wightman, the Court of Queen’s Bench 
decided that the general warrant, jiot stating any offence, 
nor any adjudication of any offence, nor any charge of any 

(a) Tiue King v. Flower, 8 Dumford & East, 314. 

(b) The King v. Hobhouse, 3 Barnewall & Aldcrson, 420. 

(c) Howard v. Gomt^ 14 Law Journal, New Series, Queen^ 
Bench, 367. 1845. 
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offence, nor any ground or reason for taking Howard into 
custody, was bad and did not justify his arrest, and that 
the action was maintainable. 

Though the arguments of the judges have reference 
rather to the form of the Speaker’s warrant in the par- 
ticular case than the general power of the House of Com- 
mons to commit for contempts, they contain passages 
asserting, in eloquent and convincing terms, that the law 
of the land is as supreme over the House of Commons 
as it is over the Crown, or any other lawful authority. 
This is the proposition which Lord Denman and his then 
colleagues in the Queen’s Bench had, a few years before, 
asserted in Hansard’s case, and which the House of Com- 
mons had at that time disregarded. 

The decision in Howard’s case was brought before the 
Court of Exchequer Chamber, consisting, when sitting as a 
court of appeal from the Queen’s Bench, of the judges of 
the Common Pleas and Exchequer (a). The judgment of 
the Exchequer Chamber, reversing the decision of the 
Queen’s Bench, was delivered by Mr. Baron Parke, now 
Lord Wensleydale. 

The judgment states, as indisputable, principles which 
I reduce to three propositions; — the first being, that the 
House of Commons, forming the great inquest of the 
nation, has a power to order the attendance of witnesses, 
and in case of disobedience, to order them to be brought 
to the bar to be examined. An alleged power to order a 
witness to be brought in custody to the bar, without a 
previous order for his attendance, had been referred to in 
the Queen’s Bench ; but the Exchequer Chamber declined 
to express an opinion as to the existence of such a power. 

The second of the thr^e propositions is, that if a person 
ordered by the House of Commons to attend and answer a 
charge of contempt and breach of privilege, wilfully dis- 
obeys the order, the house has power to order him to be 

• (a) Goaset v. Howard^ 16 Law Journal, New Series, Queen’s 
Bench, 345. 1847. 
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taken into custody and brought to the bar to answer the 
charge. It may be remarked, that this proposition does 
little else than state a power implied in the general power 
to commit for contempts. 

The third proposition is, that the house alone is the 
proper judge, when these powers are to be exercised. 

The judgment of the Exchequer Chamber contains 
references to the very general forms of writs of attach- 
ment for contempts issued by the superior courts, and 
contains this passage: ‘^The possibility of abuse which 
is urged as an objection to the power of either house to 
issue its mandates in such a form, is no valid argument 
“ to its existence. If it were, it would apply equally to all 
“ the superior courts, which, without doubt, have the power 
of issuing theirs, in the forms before referred to ; and it 
" would apply also to the other admitted* legal powers of 
“ these courts, which may be abused without adequate 
** remedy. In case of an improper exercise of this power 
of attachment by a court of law or equity, or by either 
" branch of the high court of parliament, there can be no 
" appeal ; the only remedy is by application to the sense of 
"justice of each court; and it would be improper to 
" suppose that any one of them would be more likely to 
" abuse the power, or less likely to grant redress, than 
" another." 

In the judgment it is also said : " The difference between 
" the opinion of this court and that of the majority of the 
" Court of Queen’s Bench is only this : that they construe 
" the warrant as they would that of a magistrate ; we 
" construe it as a writ from a superior court. The 
" authorities relied upon by them relate to the warrants 
" and commitments of magistrates ; they do not apply to 
" the writs and mandates of superior courts, still less to 
those of either branch of the high court of parliament.” 

I have now worked my way round to Hansard’s case, 
my point of departure into my long excursion into the law 
of contempts. 
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After every dissolution of parliament the conduct and 
character of the dissolved House of Commons are subjects 
of history, and may be freely discussed and censured, 
without any fear of the displeasure of the House of Com- 
mons for the time being. 

In Hansard’s case the then House of Commons, though 
only a part of the legislature, and therefore not the legis- 
lature, set itself above the law, and in the exercise of the 
arbitrary power, its possession of which is recognized by 
legal authorities, punished, by a long imprisonment, minis- 
ters of the law and of courts of justice for acting, according 
to their bounden duty, in obedience to the law and to the 
legal process of the courts. This flagrant abuse of power 
leads to several serious reflections. 

Arbitrary power exercised by a popular assembly, es- 
pecially liable to* be influenced by passion or prejudice, and 
to be moved by sudden impulse, may be, at the least, as 
dangerous to political and personal liberty as if exercised 
by the Crown. To me it seems, and I have lately con- 
sidered the subject with great care, that I might not 
express to you any hastily-formed opinions on the point, 
that the Crown itself might more safely than the House of 
Commons be entrusted with a power which it does not 
possess, like that of a court of record to commit for con- 
tempts or breaches of its privileges or prerogatives. One 
of my chief reasons for thus thinking is, that for every act 
of the Crown there are legally responsible ministers ; for any 
act of the House of Commons not any person is subject 
to any real responsibility ; and it is too well known, that 
the moral responsibility of a multitude of persons has but 
a slight effect upon them collectively or any of them 
separately. This last reflection serves to destroy the 
analogy insisted on between a superior court, consisting 
of a few judges responsible to parliament, and a house 
of parliament utterly free from legal responsibility. 

^ If ever an attempt should be made to disarrange our 
present happy balance of political power, the chief danger 
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\f^ou1d be in the usurpation of unlimited power, not by the 
Crown, but by the House of Commons. Unlimited power 
is apt to become tyranny; and the tyranny of many is 
according to history, at the least, a$ oppressive as the 
tyranny of one. Now, we have seen that, according to a 
practice which appears to have the sanction of the law, the 
House of Commons may even now imprison any man at 
its own pleasure, without the legality of its order being 
in any manner questioned. A fearful use might, during 
an important political struggle, be made of this power by 
a House of Commons happening to be influenced by de- 
magogucs. It would be wise and patriotic if, at this 
time, when good order prevails, and no attempts at change 
are made, otherwise* than by regular legislation, the two 
branches of. the legislature would, by a self-denying statute, 
subject the exercise of their power to imprison their fellow- 
subjects to the revisal, in each case, of the judges of all 
the superior courts assembled. Those high magistrates 
made, by one of the wisest of our laws, independent of the 
Crown, are equally independent of either house of parlia- 
ment separately, and might be safely entrusted with this 
addition to their great powers. 

You must not think any part of this lecture inconsistent 
with my attachment, well known to you, to the valuable 
parts of the constitution which limit the prerogatives of the 
Crown. Consistent with my aversion to inordinate regal 
power is my still greater dislike and distrust of inordinate 
democratic power. 
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1. Common Lato, 

2. Customs and Usages. 

3. StsUuie Law, 

4. Kingly Power , 

6, Parliament, 

0. Customs of Parliament, 


7. Separaifi PrUnleges qf each 
House, 

B. House qf Commons. DU* 
puied Elections, 

9. House qf Lords, LfePeer-^ 
ages. 


My anticipations, expressed at the close of my first series 
of these lectures, are not vended. Instead of making the 
sudden transition, tlien spoken of, 1 find myself gliding 
from one most important branch to other parts of con- 
stitutional law. 

Critics teach that every literary work, if it has not, 
ought to have, its one idea; and, moreover, if that idea is 
not apparent, it ought to be easily discoverable. Upon 
this point 1 do not leave you in the dark. However 
desultory you may have thought these lectures, they have 
not, I trust, failed to impress upon your minds the principle 
which 1 wish to be considered to pervade them, giving 
them, as I have^ before remarked, a sort of unity, to which 
they might otherwise have no pretence. The principle I 
mean is that insisted on in my first lecture, that the laws 
of England consist of the ancient customs and usages of 
the people of England. 

To this principle, I repeat, our written laws themselves 
may be referred ; inasmuch as they derive their force from 
the ancient custom and usage of the people to obey acts of 
parliament. 

To this principle may als^ be referred the power of the 
Crown ; inasmuch as it is an ancient custom and usage to 
be governed by a monarch, a King or a Queen, whose title 
to sovereign power, and to the allegiance of the people, is 
transmitted by inheritance, according to the course of the 
common law in respect of private inheritances, adapted to 

II. I 
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the circumstance of the powers, rights, and duties of a 
mdnarch not being divisible. You remember my attempt 
to illustrate, by each other, the descent of the Crown, and 
the descent of private inheritances. 

But there is no known limit to the legislative power of 
parliament. It lias been exercised by changing the suc- 
cession of the Crown itself ; and so it happens, that the 
title of our present sovereign lady, the Queen, is derived 
from two blended sources : the common law rule, making 
the Crown hereditary, and the Act of Settlement making the 
Princess Sophia cf Hanover the source from which the 
descent is traced. 

It is an ancient usage and custom, and therefore part of 
the common law, that the parliament, the supreme legis- 
lature of the kingdom, consists of three branches ; the 
King or Queen, the Lords, the Commons ,* and that the 
separate assent of each is essential to the validity of any 
new law. The customs of parliament are themselves an 
important branch of the common law. In Blackstone’s 
interesting and instructive chapter entitled, ‘‘ Of the Par- 
liament,” you read : The high court of parliament hath 
“ its own peculiar law, called the lex et consuetudo Pa?'- 
“ liamenti; a law which Sir Edward Coke observes is ah 
“ omnibus queerenda^ a multis ignoratu, a paucis cognita, 
“ It will not therefore be expected that we should enter 
“ into the examination of this law wdth any degree of 
** minuteness ; since, as the same learned author assures 
us, it is much better to be learned out of the rolls of 
parliament, and other records, and by precedents, and 
“ continual experience, than can be expressed by any one 
** man. It will be sufficient to observe that the whole of 
the law and custom of parliament has its original from 
** this one maxim ; that whatever matter arises concerning 
either house of parliament ought to be examined, dis- 
" cussed and adjudged in that house to which it relates, 
and not elsewhere.” You perceive the bearing of this 
on the subject of the latter part of the last lecture. 
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Upon this last-mentioned principle the House of Com- 
mons has always persisted in tlie mischievous practice of 
trying disputed elections before committees, consisting 
formerly of all the members, and now of selected mem- 
bers of that house. This mode of trial has been changed, 
regulated and improved by acts of parliament. Neverthe- 
less, it has never obtained the confidence of the com- 
munity ; and an opinion prevails with some in favour of a 
proposal, that the Commons should give up this privilege, 
and permit disputed elections to be tried before one of the 
ordinary impartial tribunals sitting in Westminster Hall. 

In the exercise of a similar privilege the House of 
Lords, some years since, passed a resolution by which they 
effectually denied a seat in the house to Lord Wenslcydale, 
a peer, whose patent limited his peerage to himself only for 
his life. By this resolution, acquiesced in by the Crown, 
the Lords asserted, as a principle, that, to confer a 
title to a seat in their house, a patent must create an 
hereditary peerage. In consequence of this resolution a 
patent was granted, giving the dignity of a peerage to 
Lord Wenslcydale and the heirs male of his body. 

The majority of the Lords, who voted for the resolution, 
must have disregarded ancient precedents and mere legal 
reasoning, and must have decided according to their own 
views of expediency. In this case the Lords had a direct 
interest in resisting the royal prerogative, inasmuch as any 
ministry desiring to increase its influence in the upper 
house by creating new peers would more readily find 
talented men willing to accept life peerages, than properly 
qualified men willing to accept hereditary peerages. A 
man may possess an estate or a life income adequate to the 
dignity of a peerage enjoyed by him for life; but not an 
estate which he could settle on his eldest son and his 
descendants to the exclusion of bis other children. Now it 
is manifest that any considerable addition to the number 
of the peers tends to diminish the value of every peerage 
botfi in dignity and power. The interest of the Lords in 

i2 
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the question raised, as to the validity of a claim by a peer 
for life to a seat in their house, justifies an opinion 
that it would have been more satisfactory, if there had 
been a judicial tribunal invested with the power to decide 
the question. 

It might be better if all claims to seats in either house of 
parliament could be made subjects of the jurisdiction of 
one of the superior courts of common law. For this 
purpose an act of parliament would be requisite. From 
time to time many parliamentary usages and privileges 
have been regulated, restrained or repealed by acts of 
parliament. Some, by disuse, have become obsolete. 
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1. Parliament. Money Bills, 

2. Commons, 

3. Lords. 

4. Supplies. 

5. Taxation, 

6. Land Tax. 

7. Paper Duty. 

8. Precedents. 

9. Parliament. Act, 


10 Express Assent of eojch 

Branch of the Legist 
lature. 

11 The Commons grants the 

Lords assent, 

12. Bill of Supply, Form. 

13. Grievances before Supplies. 

14. Money Clauses. 

16. Penalties. 

16. Fees. 


History makes Englishmen regard as one of the most 
important of the 'customs of parliament, the usage which 
maintains the privilege of the Commons, that is, of the 
people at large, that all supplies of money to be raised by 
taxation shjjl begin by a vote of the House of Commons. 
The privilege is by some attributed to the fact of the people, 
the great body of taxpayers, being roj)resented in that house ; 
by some to the probability that the Lords may be too 
much under the influence of the Crown to be entrusted 
with the power of voting supplies. 

A supply having been voted by the House of Commons, 
eflect is given to it by a bill, which, beginning there, and 
receiving the consent of the House of Lords, and the assent 
of the Crown, becomes an act of parliament. 

Another privilege of the Commons is, that a money bill 
cannot be altered or amended by the Lords. The only 
choice the Lords have is between consent and rejection. 
Of this a remarkable insti^nce occurred in 1692. In that 
year an act was passed for raising money by means of a 
land-tax, the very land-tax which, as then assessed, is paid 
to this day. While the bill was passing through par- 
liament, the Lords inserted a clause, enacting, that the 
estates of peers should be valued by twenty of their own 
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order, instead of the commissioners named in the bill, being 
the principal gentlemen of every county. This clause, for 
ivhich there were precedents, was rejected by the Commons. 
After a conference between the two houses, the Commons 
returned the bill to the Lords, with a brief intimation, that 
they were not to presume to alter laws relating to money. 
After another conference, the Lords waived what they 
protested to be their right to amend money bills. Read 
again Macaulay’s account of this transaction. 

In the year in which I am writing, 1860 , the House of 
Lords rejected a bill sent to them by the Commons for 
repealing the ancient excise duty on paper. Assertions 
were made by some persons, that by this rejection the 
Lords infringed on a constitutional principle, that the 
taxation of the people is to be regulated by the repre- 
sentatives of the people. There is no such principle im- 
plied in the privilege of the Commons, that all money bills 
shall begin in the House of Commons, and shall not be 
altered in the House of Lords. That privilege is quite con- 
sistent with that which is the true rule ; that a tax cannot 
be imposed or repealed, except by an act of parliament, 
originating in a vote of the House of Commons. Now the 
assent of the House of Lords is as essential to an act of 
parliament as the assent of the House of Commons. There 
is no distinction in this respect between an act imposing or 
repealing a tax, and any other law ; and there are no legiti- 
mate means of forcing the Lords to give their consent, 
otherwise than according to their own opinions. It is 
enough that they cannot alter a money bill ; it is for them 
to choose between assent and rejection. 

In consequence of the rejection by the Lords of the bill 
for the repeal of the paper duty; the Commons appointed a 
committee to search for precedents. The committee made 
a report, sotting forth many precedents serving to establish 
the privileges of the Commons in respect of taxation, and 
a few instances of the exercise by the Lords of their right 
to reject money bills, and not one precedent inconsistent 
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with that right. The pervading principle is, that the 
Commons in the first instance grant, and the Lords then 
assent to, supplies to the Crown. 

Of this long report, which must henceforth be the text 
book of this part of our law, I shall, in this lecture, make 
use of those portions only in which are related the events 
of the years 1407 and 1628. 

In the year 1407, the ninth year of the reign of Henry 
the fourth, at a parliament holden in the abbey of Glou- 
cester, the Commons represented to the King that they 
were greatly disturbed by the King sending to them, for 
their consideration, a vote of the Lords in respect of an aid, 
deemed by the Lords proper to be voted to the King. The 
Commons affirmed tliis to be in great prejudice and dero- 
gation of their liberties. It was then solemnly settled and 
recorded in parliament, that neither the Lords separately, 
nor the Commons separately, shall make any report to the 
King, of any grant granted by the Commons and assented 
to by the Lords, until tlie Lords and Commons are of one 
assent and of one accord ; and then, in manner and form 
accustomed by the mouth of the Speaker of the Commons. 
This great precedent is implicitly followed to this day. 
The terms grant and assent express sufficiently the distinct 
functions of the two houses, of one to propose supplies, of 
the other to assent or not to assent. 

In the year 1628, early in the great struggle between 
privilege and prerogative, the form of the preamble of a 
bill of supply was settled by a committee of the Commons, 
consisting of Sir Edward Coke, Mr. Glanville, Mr. 
Selden and others, and, being excepted to by the Lords, 
was persisted in by the Commons. The form so settled 
was this: ‘‘Most gracious Sovereign, we your Majesty’s 
“ most faithful Commons have given and granted to your 
“ Majesty.” 

The tenor of the form settled in 1628, expressing the 
fdct of the Commons granting supplies, is observed to the 
present time, though there are often deviations from the 
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very words then selected and arranged. The preamble 
of the act of parliament imposing, in April, 1860, an in- 
come tax of ten pence in the pound, is thus worded : 
“ Most gracious Sovereign, — We, your Majesty’s most 
dutiful and loyal subjects, the Commons of the United 
Kingdom of Great Britain and Ireland in parliament 
“ assembled, towards raising the necessary supplies to 
“ defray your Majesty’s public expenses, and making an 
** addition to the public revenue, have freely resolved to 
** grant unto your Majesty the several rates and duties 
hereinafter mentioned ; and do therefore most humbly 
beseech your Majesty that it may be enacted ; and be it 
'' enacted by the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present parliament 
“ assembled, and by the authority of the same, as follows.” 
It is impossible to suppose a precedent more precise or 
more decisive to the effect that, though taxation must 
begin by a resolution of the Commons, it must have the 
express sanction of each of the three distinct branches of 
the legislature. 

In July, 1860, the House of Commons, after a debate of 
two nights on the report of their committee to search for 
precedents, passed three vague resolutions, in which, by 
means of a little study, one perceives combined an as- 
sertion and an admission of one constitutional truth : that a 
bill relating to taxation, or to any of the details of taxation, 
must begin in the House of Commons, and may be rejected 
by the Lords. 

Doubtless the expressed opinion of the Commons, on 
any question of taxation, supplies an argument which 
ought to have great weight in th® deliberations of the other 
house, but the Lords may sometimes think this argument 
outweighed by others, and then it is their right and their 
duty to disregard it If they neglect this duty, they de- 
prive the community of one of the safeguards agaiivit 
hasty and unwise legislation, and unwise taxation : the de- 
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liberate consideration of every proposed new laW| and of 
every proposed tax, by each of three differently constituted 
and independent estates of the realm. 

Keeping in view the fact that it is not a mere veto by 
means of which either branch of the legislature may reject 
a proposed law sanctioned by the other two, one wonders 
that the power of the House of Lords to reject a money 
bill could ever have been doubted. The positively and 
separately expressed assent of every one of the three 
branches is indispensable. A power to signify a veto 
might be lost by disuse. The frequent repetition of an 
express assent keeps alive the power to give or withhold it. 
Though the royal assent has not been for more than a 
century refused to a bill, having passed through both 
houses of parliament, the power to withhold it is as un- 
doubted as ever. Disuse has not impaired it, and occasions 
may possibly arise for the exercise of it. 

To the maintenance in former times of the great point of 
constitutional law, that the people cannot be taxed without 
the consent of parliament, we are in a great measure in- 
debted for the preservation of the country from despotic 
power. Of nearly equal value is the privilege of the 
Commons, that a supply of money to the Crown must 
begin by a vote of their house. It cannot be too carefully 
guarded. It adds force to the constitutional watchword, 
— grievances before supplies. 

Though there is never now reason for thinking this 
privilege in danger, great care is, in point of fact, always 
taken to avoid precedents which might impair it. After 
many struggles by the Lords against it, their acquiescence 
in this privilege has become habitual and complete. Those 
who manage the details«of the business of their house, the 
Lord Chancellor, and the chairman of committees, are careful 
that any bill beginning there shall not, when sent down 
to the Commons, contain what is called a money clause : 
^ny clause which can be construed as imposing any pay- 
ment iirany way resembling a tax. A clause of that sort 
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would certainly be rejected by the House of Commons, as 
a breach of privilege. The rule is applied not only to 
taxes for the general purposes of the government, but to 
taxes for limited purposes, such as turnpike tolls, and 
special purposes, such as rates for the improvement of a 
town, and even, as some think unreasonably, to penalties 
and fines for offences. 

It is a standing order of the House of Commons made 
in 1831, that if, by any bill sent down by the House of 
Lords to the Commons for their concurrence, any pe- 
cuniary penalty or forfeiture is imposed, varied or taken 
away, the Speaker shall report to the house, whether the 
object is to impose, vary or take away any pecuniary, 
charge or burden, or whether the same relates only to the 
punishment or prevention of offences, and the house shall 
thereupon determine whether it may be expedient, in the 
particular case, to insist on the exercise of its privilege to 
originate all provisions respecting pecuniary penalties or 
forfeitures. 

Another standing order of the House of Commons made 
in 1849, declares to the effect that with respect to any bill 
brought from the Lords, whereby any pecuniary penalty, 
forfeiture or fee shall be authorized, imposed, appropriated, 
regulated, varied or extinguished, the house will not insist 
on its ancient and undoubted privileges : firstly, when the 
object is to secure the execution of the act, or the punish- 
ment or prevention of offences ; secondly, when fees are 
imposed in respect of benefit taken or service rendered 
under the act, and in order to the execution of the act, and 
are not payable into the Treasury or Exchequer, or in aid of 
the public revenue, and do not form the ground of public 
accounting; thirdly, when the Ixll is a private local or 
personal bill. 
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1 . King, 

2 . Powers in respect of Par^ 
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3 . Chirf Magistrate, 

4. Executive Powers, 

6. Prerogatives, 

0 . Ministers, 

1, Pesponsibility, 


8 . High Crimes and Misde* 
meanors, 

0 . Impeachment, 

10 . High Court of Parliament, 

11 . Court of the Lord High 

Steward, 

12 . Peers, 

13 . Peers of the Realm tried. 


As from the common law the king derives his power as the 
head of the legislature^ involving the power to convoke, to 
prorogue, and to dissolve it, and the necessity of his assent 
to its acts, so from the common law he derives his executive 
power as the chief magistrate of the realm; it being an 
ancient custom and usage of the people to obey the king, 
as their ciiief magistrate. By the king are appointed the 
judges, by whom justice is administered, and the sheriffs, 
and other magistrates by whom the law is enforced and 
the public peace preserved. The king is the commander- 
in-chief of the land and sea forces of the nation. He ne- 
gotiates with other states on questions in which the 
country is concerned. He appoints ambassadors to foreign 
parts ; enters into treaties, declares war and makes peace. 
He confers peerages, and other distinctions of rank. By 
his officers the public revenue is collected and expended. 

AH these and many other prerogatives and functions, 
which I cannot, in a rapid summary, attempt to enumerate, 
the king derives from the common law, consisting of the 
ancient customs and usages of the people with reference to 
the subject-matters of those prerogatives and functions. 
Many of them have been modified by acts of parliament; 
all, according to the now well-established usage, are ex- 
ercised by the sovereign with the advice and assistance of 
ministers, who are responsible for the advice they give, 
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and for their own conduct in the transaction of public 
affairs. A delinquent minister, or, indeed, any person 
accused of a high crime and misdemeanor, may, as you 
know, be brought to justice by means of an impeachment, 
presented by the House of Commons, as the grand inquest 
of the realm, to the House of Lords, the tribunal before 
which the impeachment is tried. The prosecution is con- 
ducted by a committee of the House of Commons, the 
members of the committee being called managers. On 
the occasion of every such trial the House of Lords is pro- 
pcj’ly called the High Court of Parliament. 

Having diligently read history, you are well acquainted 
with the functions of the House of Lords as a court of 
justice for the trial of peers and peeresses for treason or 
felony, or misprision (concealment) of either. This juris- 
diction originates in the ancient custom and usage that an 
accused person is to be tried by his equals : — pares, peers. 
In England there are but two orders of men, the peers of the 
realm and the commons. The sons of peers are commoners. 
They arc noble only by courtesy. We, fortunately, have not, 
as some countries have, a third order, that of slaves or 
serfs, subjects of property. Thus a peer of the realm is 
tried by his peers, the members of the House of Lords. A 
commoner is tried by twelve of his peers, a jury. If you 
ask how it is that this privilege of the peers is confined 
to treason, felony, and misprision of either, and that they 
do not enjoy it when tried for misdemeanors, I am not 
ready with an answer. There are misdemeanors of greater 
enormity than many felonies. If Blackstonc’s suggestion 
of a reason for the privilege is right, that the great are 
always obnoxious to popular envy, and, were they judged 
by the people, they might be in danger from the prejudice 
of their judges, the reason seems as applicable to a trial for 
an aggravated misdemeanor, especially if of an infamous 
character, perjury for instance, as to any trial for felony. 
Accused of a misdemeanor, a commoner is tried by his 
peers ; a peer is not so tried ; he is tried by a jury of 
commoners. 
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For the trial of a peer^ the course of proceeding is this : 
— A bill having been preferred before an ordinary grand 
jury, and by them found true, the indictment is removed 
into the House of Lords, which, if parliament is then sitting, 
is called the High Court of Parliament; or, if it is not 
then sitting, the Court of the Lord High Steward. In 
either case the president is an officer appointed for the 
occasion, and called the Lord High Steward. There is this 
difference between the High Court of Parliament and the 
High Steward's Court, that in the former all the peers are 
judges both of law and fact, the high steward voting as 
one of them. But in the latter he is the sole judge of 
matters of law, the other lords only trying questions of fact, 
like a jury. 

’ A still more important distinction exists with respect to 
trials of peers for felonies. Of the ifigh Court of Parlia- 
ment, all the peers of the realm who choose to attend are 
members; but of the High Steward’s Court, those lords 
only are piembers who may be selected by him, and arc 
summoned by his direction. As respects treason, this ' 
power, which might be made by the Crown and its officer, 
the lord high steward, the means of crushing noblemen 
hostile to the ministry for the time being, ceased after the 
end of the dynasty by which it was most likely to be 
abused. After the revolution an act of parliament (a) was 
passed, enacting that, upon every trial of a peer for treason 
or misprision of treason, all the peers who have a right to 
sit and vote in parliament shall be summoned at least 
twenty days before the trial; and every lord appearing 
shall vote in the trial. In the trial of a peer the decision is 
by the majority ; but a majority cannot convict unless it 
consists of twelve peers at the least. The peers are not 
sworn, as jurymen are, to give a true verdict according to 
the evidence. At the close of the trial each peer separately 
votes “ Guilty, upon my honor,'' or Not guilty, upon 
^my honor.” 


(a) 7 William HI., chapter 77. 
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The House of Lords has, by the common law, other ju- 
dicial functions than those spoken of in the last lecture. 
It is, under the name of the High Court of Parliament, a 
court of ultimate appeal from the superior courts of common 
law, the King’s Benffli, called during the reign of a female 
sovereign the Queen’s Bench, the Common Pleas, and the 
Exchequer, and from the High Court of Chancery, and from 
the Courts of Probate and Divorce. 

The Chancery is the only now existing court of equity, 
of general jurisdiction over the whole kingdom. Of equity, 
in the peculiar sense in which English lawyers use the 
word, and of the Court of Chancery, I shall treat in future 
lectures. The Courts of Probate and Divorce 1 shall also 
reserve for future consideration. At this moment, 1 shall 
speak only of appeals from the superior common law 
courts. 

As lawyers call that a criminal court in which criminals 
are tried, and its process criminal process, so, almost as 
absurdly, a court to which an appeal can be made is usually 
called a court of error. This strange phrase is meant to 
express that the function of the court is to correct the 
errors of other courts. The phrases criminal court, court 
of error, and other phrases of the sort, the use of which I 
shall not be able to avoid, may serve to remind you of the 
solecism mad-doctors,” meaning physicians who have the 
care of lunatics. 
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The process by which a cause is brought into a court of 
error is called a writ of error. It is issued in the name of 
the Queen out of the Court of Chancery ; and it commands 
the transmission to tlie court of error of a transcript of the 
record and proceedings in which error is alleged to exist. 

By the common law, as amended by a statute passed in 
the reign of Queen Elizabeth (a), the House of Lords was 
the court of error in respect of some classes of proceedings 
in the King’s Bench ; and a court called, from the place 
where it sat, the Exchequer Chamber, consisting of the 
judges of the ^mmon Pleas and the barons of the Ex- 
chequer, was the court of error in respect of other classes 
of proceedings in that court. 

By the common law, a cause in the Court of Common 
Picas might be removed by writ of error into the King’s 
Bench, and, af^er a decision there, by another writ of 
error, into the House of Lords. 

Formerly, the Court of Exchequer, besides Imving its 
present jurisdictions as a court of common law and a court 
of revenue*, to which jurisdictions I shall more especially 
refer in the course of these lectures, was a court of equity. 
Many years since, its jurisdiction in equity was taken from 
it by act of parliament. By the common law, a cause on 
the law side, as it was called to distinguish it from the 
equity side, of the Court of Exchequer, might be removed 
by a writ of error into a Court of Exchequer Chamber, 
consisting of the lord chancellor, the lord treasurer, and 
the judges of the King’s Bench and Common Pleus ; and 
thence, by writ of error, into the House of Lords. 

By force of an act of parliament made in 1830 (6), ** for 
the more effectual administration of justice,” the court of 
error, in respect of all the three superior courts of common 
law, is now the Court of Exchequer Chamber, consisting, 
in the case of an appeal from the King’s Bench, of the 
judges of the Common Pleas and the barons of the Ex- 
(a) 27 Elizabeth, chapter 8. 

• (^) 11 George IV. k 1 William IV., chapter 70, section 8. 
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chequer; in the case of an appeal from the Common Pleas, 
of the judges of the King’s Bench and the barosis of the 
Exchequer; and, in the case of an appeal from the Ex- 
chequer, of the judges of the other two courts. 

Appeals can thus be made from the King’s Bench to the 
Exchequer Chamber in criminal cases as well as in civil 
causes. 

After a decision in the Exchequer Chamber an appeal 
lies, by means of another writ of error, to the House of 
Lords. 

The Common Law Procedure Act of 1854, giving rights, 
not previously existing, to appeal against decisions of the 
superior courts not being the proper subjects of writs of 
error, makes the Exchequer Chamber and the House of 
Lords, successively, courts of appeal from the superior 
courts of common law, in the several cases in which it so 
gives, for the first time, rights of appeal. 

Having now disposed of the judicial functions of the 
House of Lords, except as a court of appeal in equity, and 
except as the court of appeal from the Courts of Probate 
and Divorce, I shall, in my next lecture, proceed to con- 
sider those of the superior courts of common law. 



( 129 ) 


LECTURE LX. 


1 . Qneen^ a Bench, Crimes. 

2. Exchequer. Uerenue. 

3. Common Pleas. Real Actions, 

4. JOtruHT, 

5. Qnare impedit. 

0. Common Lam Courts, Juris* 
diction co-ordinate. 


7. Practice uniform, 

8. Jaw Fictions. 

9. Original Writs. 
10, Writ of Summons, 

j 11. Ejectment. 


The original and proper function of the Court of Queen’s 
Bench is the administration of the laws for the repression 
of cmraes, styled the criminal law. This jurisdiction it still 
retains, exclusively* of the other two superior common law 
.courts. 

The original and proper function of the Court of Ex- 
chequer is the administration of the laws relating to the 
public revenue. This jurisdiction it still retains, exclusively 
of the other two courts. 

The original and proper function of the Court of Common 
Pleas, which has been sometimes called the Common Bench, 
is the administration of justice- between the subjects of the 
realm in respect of their property and their contracts, and 
all injuries not treated as crimes against the community. 
Aptly enough, this is said to be a civil jurisdiction (civis^ 
civiiis), as distinguished from a criminal jurisdiction. The 
name of each court serves to express well the nature of its 
original and proper jurisdiction. 

Formerly, the Court of Common Pleas had exclusive 
jurisdiction in a variety of jcauses called real actions, re- 
lating to real property (landed property), all of which, 
except two, were abolished by an act of parliament made 
in 1833 (a). 

^ (a) 3 & 4 William IV., chapter 27, section 30. 



130 


LECTURE LX. 


The clause by which real actions are put an end to con- 
tains a list of most of them ; the names of iftany being 
curious specimens of ancient law jargon. Many of these 
actions had become obsolete. One good effect of the 
enactment is to relieve you and other law students from all 
occasion to burthen your minds with an enormous mass of 
what was called learning, the greater part being unin- 
teresting to the degree of being repulsive. 

The statute is entitled, An Act for the Limitation of 
Actions and Suits relating to Real Property, and for sim- 
plifying tlie Remedies for trying the Rights thereto.” It 
carefully saves from the effect of its repealing clause the 
action of ejectment, which is now the only mode, except in 
the two cases just referred to, of asserting at law, as dis- 
tinguished from ecjuity, a disputed title to real property. 
An ejectment may be brought in any one of the three 
superior common law courts, at the option of the plaintiff. 

Of the two real actions not abolished, one, called the 
writ of dower, is the remedy of a widow against the heir of 
her husband, or other person withholding her dower ; the 
other, called a writ of (juare impedit, is the remedy of the 
patron of an ecclesiastical benefice against a bishop or other 
person impeding his right of presentation. 

With the exception of the two real actions just men- 
tioned, and which are of rare occurrence, the three common 
law courts have now co-ordinate jurisdiction in all matters 
relating to property, to contracts, and to injuries not re- 
garded as crimes. 

From this jurisdiction, as will be explained in my lectures 
on equity, are excluded many wrongs and transactions in 
respect of which there can be found no remedy except in 
the Court of Chancery. From it are also excluded many 
causes of action, though not all, in respect of which the 
modern county courts have jurisdiction. This is also a 
subject I shall refer to hereafter. 

I speak of the jurisdiction of the three courts as co-qrdi- 
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nate, not only in the sense of there being no appeal from 
any one to either of the others separately^ but also because 
any person intending to sue another for the recovery of 
property, or in respect of any breach of a contract, or in 
respect of any injury to his property or person, may select 
any one of the throe in which to bring his action. 

That the (iueen’s Bench and Exchequer have, in com- 
mon with the Common Pleas, this extensive jurisdiction, 
oiiginates in usurpation confirmed by usage. Until not 
many years ago the law of England, or rather its adminis- 
tration, was defaced by innumerable fictions, most of them 
idle inventions. Nearly all have been got rid of in the 
course of modern legislation. It would disturb your atten- 
tion ]roin the proper subjects of your present studies now 
to give instances of these absurdities. As to the fiction by 
means of which the Court of King's Bench usurped a 
general jurisdiction in civil causes, I may perhaps, in con- 
versation, amuse you by relating its details. At best, it 
can be regarded now only as a trifle, interesting to a mere 
legal antiquarian, or as a puerile fiction — one of the many 
in which our predecessors in the practice of the law seem 
to have delighted. 

The fiction to which the Court of Exchequer had re- 
course was more respectable. To bring a suit in the Court 
of Exchequer, the plaintiff suggested in his plaint that by 
reason of the defendant not paying him what he demanded, 
he, the plaintiff) was the less able to pay the king, in his 
exchequer, the money he owed him. By this suggestion, 
usually false, but that was thought of no consequence, it 
was pretended that an interest was given to the king in 
respect of his revenue ; and the cause was made a subject 
for the interference of the Cfeurt of Exchequer. The writ 
by which the action was commenced, and in which the 
fiction was repeated, was called a quo minus. 

Thus, by ancient usages and customs ; ancient, though the 
origin of some of them is known ; the superior common law 

K 2 
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courts have a very extensive co-ordinate jurisdiction. This 
jurisdiction^ in some respects usurped, extended by fresh 
usurpations, generally acquiesced in, and strengthened by 
usage, recognized and confirmed by writs called original 
writs, issuing in the king’s name from the Court of Chan- 
cery, and having the effect of assigning particular suits to 
one or other of the three courts, has been so recognized, 
amended and regulated by many acts of parliament, that it 
may be said to exist now by direct legislative sanction. 

Formerly, writs of the sort just mentioned, and which 
were called original writs, formed one of the most technical 
and unattractive of the subjects of a law student’s reading, 
and of a lawyer’s practice. They are now abolished, and 
the writs themselves, and the fictions which were main 
features of moat of them, are now unworthy of your atten- 
tion, unless when the form of one of them happens to 
enunciate a rule of law. Of this you remember an instance 
in my lecture on the liabilities of innkeepers. 

Without information which you may never have a motive 
for acquiring, you can never know how comparatively 
simple in all respects have the process, pleadings and pro- 
ceedings of all our courts of justice been made by modern 
legislation. A most complicated, dilatory and costly sys- 
tem, full of difficulties, snares and dangers, frequently 
leading the tribunals astray from real questions into ques- 
tions of form and precedent, and often in other ways 
causing the miscarriage of justice, has, by successive 
changes, been converted into a system, not without faults, 
but which, comparatively with that which it has super- 
seded, is simple, summary and inexpensive, and well calcu- 
lated to bring to the consideration of the courts the true 
questions to be decided. 

All actions at law, except the two surviving real actions, 
and except the action of ejectment, are called personal 
actions. By force of an act passed in 1852 (a) to amend 
(a) 16 Sc 16 Victoria, chapter 76 . 4 
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the process, practice and mode of pleading in the superior 
courts of dbmmon law, a writ, called a writ of summons, is 
the only writ for the commencement of any personal action 
in any one of those courts. This writ, forms of which are 
prescribed by the statute, is issued, in the name of the 
Queen from the court, and commands the defendant to 
cause an appearance to be entered in the court in an action 
at the suit of the plaintiff, and gives him notice that, in 
default of bis doing so, the plaintiff may proceed to judg- 
ment and execution. 

I am almost tempted by the ingenuity of the grotesque 
fictions which, until the year 1852, distinguished the action 
of ejectment, to speak now of the origin of this action : 
but really this abolished absurdity, fit, possibly, to be the 
subject of a casual conversation, is unworthy of a place in 
a lecture meant to be instructive. For a queer document, 
called a declaration in ejectment, which it was always most 
difficult to explain to a student, the statute 1 last referred 
to has substituted a writ, the form of which it prescribes, for 
the commeiicenient of an action of ejectment in any one of 
the three courts. The import of the word '' ejectment’’ serves 
to tell you that an action of ejectment is a proceeding in 
which a person asserts a right to the possession of real pro- 
perty in the possession of another. In this action, the right, 
if not disputed, is enforced in a summary way; and, if it is 
disputed, the question can be brought to trial and decision. 

Thus it is that the writ, in its prescribed form, commands 
the appearance of the person in possession and of others 
entitled to defend the possession, or such of tliem as deny 
the alleged right, and informs them that, in default of their 
appearance, judgment will be signed, and they will be 
turned out of possession. , 

Originally, the practice of the courts varied very greatly ; 
but is now made uniform by a succession of statutes en- 
acted for that purpose. To the details of this practice I 
sh^ll have future occasions to refer. 
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Of the little exclusive jurisdiction of the Common Pleas, 
in respect of two real actions, I have said encMgli. The 
revenue jurisdiction of the Exchequer is of too technical a 
nature to be fit for this part of these lectures. Besides the 
criminal jurisdiction of the Queen’s Bench, there arc several 
important branches of jurisprudence with which that court 
alone can deal, and to some of which, as well as to its 
criminal jurisdiction, I shall have occasions to refer in the 
next and in succeeding lectures. 
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4. Queen' 8 Bench, Wcstmin^ 
ster. 

5. Grand Jury. 

G. Criminal Informations. 

7. Ex Officio Informations, 

We will begin with the original criminal jurisdiction of the 
King’s Bench, now the Queen’s Bench. 

In times now remote this and other courts, branches of 
a court called aula regia, followed the king’s person and sat 
in any place, in any part of the kingdom, in which he hap- 
pened to be. Whether, originally, the ordinary subjects 
of jurisprudence w'ere so divided that three distinct courts 
were formed, all sitting in aul& regia, one for criminal cases, 
one for revonue cases, and one for common pleas or suits 
between private persons, or whether, originally, one great 
court called aula regia had a general jurisdiction over all 
three subjects, 1 consider a question of some difficulty, fit 
for investigation by a skilful law antiquarian. 

To remedy the inconvenience to private suitors of follow- 
ing the king’s person to seek justice, it was one of the 
articles of Magna Charta that common pleas should not 
follow the king’s court, but should be holden in some cer- 
tain place. Comrnunia placita non sequantur curiam 
“ nostram, sed teneantur in aliquo loco certo.” In conse- 
quence of this article, the Court of Common Pleas has 
always since sat in Westminster Hall, the great hall of the 
king’s palace at Westminster, the certain place” probably 
intended, though not expressed, by the framers of the 
Great Charter. The Courts of King’s Bench and Ex- 
chequer, though not mentioned in this article, have also 
fo^ centuries sat in Westminster Hall ; though such of the 
original writs mentioned in the last lecture as were return- 
able in the King’s Bench, always required the appearance 


1. Queen's Bench. Criminal 

Jurisdiction, 

2. Aula Itegia. 

3. Common Pleas. 
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of the defendant on a day named in the court before the 
king himself wheresoever he might then be in^ England. 
This was another law fiction, the king often being in other 
places in England than Westminster, and it never being 
the practice for him to administer justice in person. 

At the beginning of every law term, a grand jury of the 
county of Middlesex, in which ’county Westminster is 
situate, is sworn and charged in the Queen’s Bench. That 
court proceeds to the trial of any persons against whom 
indictments are presented by this grand jury for offences 
committed within their county. The trial is also by a 
Middlesex jury. 

By reason of the frequent gaol deliveries in former times 
at the Old Bailey for the city of London and for the 
county of Middlesex, and by reason of the establishment, 
some years since, of the Central Criminal Court for London 
and Middlesex, and for some parts of three of the adjacent 
counties, bills are seldom presented to, and, consequently, 
indictments arc seldom found by, the grand inquest sworn 
and charged in the Queen’s Bench. 

As, now that the Queen’s Bench sits in Middlesex, it 
has an original jurisdiction in respect of offences committed 
in that county, so, 1 think, it w^ould have a similar juris- 
diction in respect of those committed in any other, in which 
it might at any time happen to sit ; and that it would, in 
like manner, be attended by a grand inquest of that county. 

Another branch of the original jurisdiction of the Queen’s 
Bench is in respect of offences with which persons are 
charged by informations filed by the Attorney-General, or 
by an officer called the coroner and master of the Crown 
office. There cannot be any such information in respect 
of any treason or felony ; for neither of which can a person 
be tried without an indictment found by a grand jury. 

It is the practice for the Attorney-General to file in- 
formations only for great misdemeanors tending to disturb 
or endanger the government, and which it is necessary«to 
repress by immediate prosecution and punishment. The 
power to file them has been less often exercised in our 
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time than in former times. It is a necessary part of the 
prerogative of the Crown, formerly greatly abused by the 
too frequent filing of informations for what were alleged to 
be seditious libels. Many similar publications are at this 
time overlooked as harmless ; and many are the less mis- 
chievous by reason of their being overlooked. The great 
jealousy with which these ex officio informations, as they 
are called, have been regarded in parliament and by the 
people at large, has made our modern Attornies-General 
very averse to file them except in cases where their duty to 
do so is imperative. It may interest you to be now re- 
minded that the trial of the seven bishops took place upon 
an ex officio information, alleging their petition to the king 
to be a seditious libel. 

Informations filed by the coroner and master of the Crown 
office at the instigation of private prosecutors are of fre- 
quent occurrence. Formerly, this officer might, in his dis- 
cretion, file informations ex officio ; but, this power having 
been greatly abused in times preceding the revolution, an 
act of parliament was afterwards passed to the effect that 
informations shall not be filed by him without express 
direction by the court; and that the prosecutor shall give 
security for payment of the costs of the accused in the case 
of a failure of the prosecution. 

The idea of a criminal information is so associated with 
that of a libel, that I think it right now to say in more 
express terms than before, that, though not often met with 
in practice, except in cases of libel, a criminal information, 
whether ex officio, or by leave of the court, may be filed 
for any crime punishiable by means of an indictment and 
not amounting to treason or felony. 

A criminal informatign being filed, process is issued to 
arrest the accused, who is either bailed or kept in prison 
to await the result. He pleads to the information. If he 
pleads not guilty, he is tried by a jury. If he pleads 
I guilty, or if he is found guilty by the verdict of a jury, his 
punishment according to law is adjudged by the court. 
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1. QueerCs Bench, Superin^ 

tending Court, 

2. Assizes, 

3. Commission of the Peace, 

4. Nisi Prius, 

6, Oyer and Terminer, 

0. Gaol Delivery, 

1, Quarter Sessions, 

8. Criminal Tnformation, 


0. Central Criminal Court, 

10. Admiralty Court, 

11. Crimes at Sea, 

12. Error, Writ, 

13. Certiorari, 

14. 'Trial, Place changed, 

15. Prohibition, 

16. Mandamus, 


A MOST important branch of the jurisdiction of the Queen’s 
Bench is the superintendence of other courts of criminal 
jurisdiction. In treating of this power of the Queen’s 
Bench, 1 shall take occasion to speak of the constitutions 
and powers of some of the courts in respect of which it is 
exercised. 

Of several of these courts the jurisdiction is so local, or 
in other respects so confined, or is so impaired by lapse of 
time, that it would be a waste of time to say anything of 
them now. Those that I deem of sufficient importance to 
be at this time considered, arc the courts of oyer and ter- 
miner and gaol delivery, and the courts of quarter sessions 
holder! in every county ; the former twice or oftener in 
every year ; the latter usually four times. 

And firstly, as to the courts of oyer and terminer and 
gaol delivery. You know the sensation made twice every 
year in a county town and its neighbourhood by the arrival 
of the judges of assize, as they are called. They derive 
the ordinary name of their office and of their court, the 
assizes, from the practice of sending them originating in 
the very ancient practice of commissioners or judges being 
sent into every county to take assizes ; tliat is, to try certain 
real actions so called. Real actions being now abolished, 
there are now never any assizes to take, tliough the name„ 
is still retained. You will read in Blackstone’s Com- 
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mentarics that the judges on circuit sit in every county by 
virtue of five commissions, namely, a commission of the 
peace, a commission of oyer and terminer, a commission of 
gaol delivery, a commission of assize, and a commission 
of nisi prius. Looking at the corresponding passage in 
Stephen’s. Commentaries, you will perceive that, since the 
abolition of real actions, he omits the commission of assize. 
From this I infer that the four other commissions only are 
now in use. Of these the commission of the peace re- 
sembles, I believe, the commission always existing in every 
county, and from which the ordinary justices of the peace 
derive their authority. The commission of nisi prius is that 
by virtue of which the circuit judges try questions of fact 
arising in civil causes pending in the superior common law 
cOurts. On this subject I may have future occasion to 
speak. The immediate objects of our attention are the 
courts of oyer and terminer and gaol delivery. 

You know well that, England and Wales being divided 
into circuits, two of the judges of the superior courts of 
common law arc, twice a year, assigned to each circuit. 
They are invested with adequate powers by separate com- 
missions for each county. Sometimes it is thought right to 
issue a special commission to deliver a particular county 
gaol at a particular time, either generally or of persons 
charged with certain crimes. Of the former sort are the 
winter assizes now becoming usual in some of the larger 
counties, in addition to those which occur in the spring and 
summer. Of the other sort was the special commission 
issued some years since, after an insurrection which was 
defeated at Newport by the mayor and a small body of 
soldiers, to deliver the Monmouth county gaol of persons 
detained on charges arisjng out of the insurrection. Some 
of the persons tried were found guilty of high treason. 

In a record printed at the end of the fourth volume of 
Blackstone’s Commentaries, you may see a recital of the com- 
mission of oyer and terminer, specifying almost all the many 
crimes of which men are capable, and directing the judges 
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to inquire, hear and determine of these and all other mis- 
deeds, offences and injuries whatsoever. It is sufficient for 
me to say that from that commission, and from the com- 
mission of gaol delivery, the circuit judges take an autho- 
rity to try and adjudicate upon indictments presented by a 
grand jury sworn and charged by them, and upon indict- 
ments transmitted from former assizes by reason of the 
accused not having been in custody, or by reason of the 
absence of witnesses, or for some other good cause; or 
upon indictments transmitted from the court of quarter 
sessions in consequence of their happening to be found for 
crimes not within the jurisdiction of that court to try, 
though found by a grand jury sworn and charged by it ; 
or in consequence of trials being adjourned from that 
court to the assizes, either by reason of their involviitg 
difficult questions, or by reason of the absence of witnesses, 
or for some other good cause. 

The commission of oyer and ternjiner, giving in express 
terms the power to inquire, by the oaths of good |ind lawful 
men (the grand jury), and to hear and determine all trea- 
sons, felonies and misdemeanors, is the commission that 
enables the judges to try prisoners indicted at the same 
assizes ; and the commission of gaol delivery is that which 
enables them to try indictments sent from former assizes or 
from the quarter sessions. 

It sometimes happens that a criminal information is tried 
at tlie assizes ; but this trial takes place under the com- 
mission of nisi prius, the cause being transmitted from the 
Queen’s Bench in the same w^ay as a civil action is sent by 
that court for trial. It is only with the jurisdiction to dis- 
pose of indictments that I am now concerned. 

Formerly, sessions of oyer and terminer for the city of 
London and the county of Middlesex, and for the delivery 
of the gaol of Newgate, were holden at the Old Bailey 
eight times a year. In the year 1834, an act of parlia- 
ment (a) established a court called the Central Criminal 
(tf) 4 & 6 Williain IV., chapter 36. 
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Court, the judges of which are the Lord Mayor of London, 
the Lord Chancellor, all the judges of the superior courts 
of common law, many other functionaries specified in the 
act, and any other persons named from time to time by the 
Crown. To this court is addressed from time to time a 
commission of oyer and terminer for the city of London 
and the county of Middlesex, and certain specified parts 
of Essex, Kent and Surrey. The act directs the court to 
sit at least twelve times in every year in the city of London 
or in its suburbs. In point of fact, it always sits at the 
Old Bailey, the judges of the superior courts taking the 
evidence and charging the jury in the more important 
trials; the recorder of London, the common serjeant of 
London, and the judge of the Sheriff’s Court of London, 
in others. The grand jury is usually charged by the re- 
corder. 

The original jurisdiction of the circuit judges and of the 
judges of the Central Criminal Court acting as courts of 
oyer and terminer and gaol delivery, applies to all treasons, 
felonies and misdemeanors. 

Before the creation of the Central Criminal Court, the 
High Court of Admiralty, which still exists for other pur- 
poses, had jurisdiction in respect of all crimes committed 
on the high seas, or on the sea coast beyond the limit of 
any county. This court had by the common law and by 
statute (a) a jurisdiction in respect of deaths and mayhems 
in ships in great rivers below the bridges, though within 
the limits of counties. 

At common law, the High Court of Admiralty, the prac- 
tice of which was for the most part according to the civil 
law, tried criminals without a jury. That any Englishman 
should be tried, not by, his peers, but by a single judge, 
was always considered a grievance. By a statute made in 
the reign of Henry the Eighth (&), it was enacted in effect 
that every trial in the Court of Admiralty for a crime should 

* (a) 15 Richard II., chapter 3. 

(5) 28 Henry VIII., chapter 18. 
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take place before commissioners, and a jury of twelve men 
upon an indictment found by a grand jury, the (^urse of 
proceeding being according to the law of the land. The 
commissioners usually appointed were the Lord High Ad- 
miral, or his deputy and others : among them being two 
common law judges who, in practice, tried the prisoners. 

The statute which established the Central Criminal 
Court (a), gave that court jurisdiction to inquire of, hear 
and determine offences committed on the high seas, or 
within the jurisdiction of the Admiralty of England, and 
to deliver the gaol of Newgate of prisoners committed for 
any offences alleged to have been so committed. 

A statute passed in 1844 (^) has given a similar jurisdic- 
tion to the courts of oyer and terminer and gaol delivery 
of every county; so that persons charged with offences 
committed at sea are now commonly tried at the assizes 
for the county within which is situate the port at which 
they arrive. 

The statute provides that nothing contained in it shall 
affect the jurisdiction of the Central Criminal Court, or 
restrain the issue of any special commission for the trial 
of persons charged with offences committed within the 
Admiralty jurisdiction. 

In respect of courts of oyer and terminer and gaol deli- 
very the Court of King’s Bench is the immediate court of 
error. Of writs of error from that court to the Exchequer 
Chamber and thence to the House of Lords I have spoken 
in a former lecture. 

As you have read in one of my lectures on contempts, 
an order of an inferior court of criminal jurisdiction, not 
being a judgment, and, therefore, not being the proper 
subject of a writ of error, may be removed by a writ called 
a certiorari into the Queen’s Bench that its legality may 
be there questioned. 

You know that a writ of error is a mode of appeal after 

(a) 4 & 5 William IV., chapter 36, section 22. ‘ 

(Jb) 7 & 8 Victoria, chapter 2. 
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judgment. Now it may happen to be right that before 
trials and therefore before judgment, an indictment should 
be removed from an inferior court to the superintending 
court to be there disposed of. For this purpose a writ of 
certiorari may be issued commanding the court in which 
an indictment is found to send it to the Queen’s Bench. 
A recent statute (a) provides to the effect that, except at the 
instance of the Attorney-General acting on behalf of the 
Crown, a certiorari shall not issue to remove an indictment, 
unless it be made to appear to the court from which the 
writ is to issue, that a fair and impartial trial of the case 
cannot be had in the court below, or that some question of 
law of more than usual difficulty and importance is likely 
to arise, or that for the satisfactory trial of the case a special 
juTy, or a view of premises, in respect of which the in- 
dictment is preferred, may be required. 

When an indictment is removed into the Court of 
Queen’s Bench, it may be tried in that court or at the 
assizes foriiny county under the commission of Nisi Prius. 
If the ground for the issue of the certiorari is, that a fair 
trial cannot be had in the county in which the indictment 
is found, it is sent to be tried in some other county. 
Indeed, one of the chief uses of a writ of certiorari is the 
removal of trials from counties in which prejudices are 
prevalent against the accused into other counties. 

To any inferior court, whether of criminal or civil juris- 
diction, the Court of Queen’s Bench may issue a writ of 
prohibition to stay a cause not within the jurisdiction of the 
inferior court, or a writ of mandamus to compel it to hear 
a cause in which it has jurisdiction. 


(a) 16 & 17 Victoria, chapter 30, section 4. 
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Of the inferior courts subject to the immediate jurisdiction 
of the Queen’s Bench as a court of error, the court of 
quarter sessions is, next to the courts of oyer and terminer 
and gaol delivery, the most conspicuous. In every county 
there is always existing a commission under the great seal, 
called the commission of the peace, addressed to many of 
the principal gentry of the county, including usually the 
resident peers, and often some of the resident clergy, as- 
signing them to keep the peace, and also to be justices to 
inquire by the oaths of good and lawful men, and to hear 
and determine of felonies and misdemeanors committed 
within the county. Thus from this commission, being a 
limited commission of oyer and terminer, the persons to 
whom it is addressed derive the ordinary title of their office, 
that of justices ; and thus it is that they are members of a 
court called the general quarter sessions of the peace, at 
which they exercise their power to inquire, hear and deter- 
mine : to inquire by means of a grand jury sworn before 
them; to hear and determine, that is to try, indictments 
found by the grand jury. 

Out of quarter sessions also they have, as justices, many 
judicial powers, which they commonly exercise, and of 
which I shall have occasion to speak when I mention what 
are called petty sessions of the peace. 

Another and more ancient title, now seldom used, of the 
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office of these justices of the peace is that of keepers or 
conservatcfhs of the peace. In this character, in addition 
to their duty of repressing riots and other breaches of the 
public peace, they have many functions, some ministerial, 
some judicial, and some of a mixed nature ; the chief being 
the investigation of charges against persons brought before 
them, and the committal for trial of those against whom 
they think there is sufficient evidence to justify further 
investigation. 

The commission of the peace, and the statute of Edward 
the Tliird (a), in pursuance of which it is issued, are so 
worded as to leave the jurisdiction of the quarter sessions, 
in respect of crimes, very undefined. In practice it never 
took cognizance of capital offences ; crimes by which the 
punishment of death is incurred. Until the prevalence in 
very recent times of humane and truly wise principles as to 
the treatment of criminals, this exclusion in practice from 
the cognizance of the court of quarter sessions of capital 
crimes restraitied its criminal jurisdiction to a few only of 
the lesser indictable offences. Still, even capital felonies, 
not being treasons, were within the terms of the statute 
and the commission ; and, with regard to a variety of 
lesser crimes, doubts existed as to the extent of the juris- 
diction which they conferred. These doubts have been 
removed by a statute passed in 1842 (ft), to define the juris- 
diction of the court of quarter sessions. From this juris- 
diction the statute excludes treason, murder, and every 
capital felony ; and any felony, when committed by a 
person not previously convicted of felony, punishable by 
transportation for life; and also eighteen classes of crimes: — 

1. Misprision of treason. 

2. Offences against th^ queen’s title, prerogative, per- 

son, or government; or against either house of 
parliament. 

3. Offences subject to the penalties of praemunire. 

(а) 84 Edward III., chapter 1. 

(б) 5ic6 Victoria, chapter 88. 


II. 


L 
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For the meaning of this head I must refer 
you to Blackstone’s Commentaries. It is 
possible, though most unlikely, that against 
some wrongheaded person the penalties of 
praemunire may in our time be enforced. 

4. Blasphemy, and offences against religion. 

5. Administering or taking unlawful oaths. 

6 — 7. Perjury, subornation of perjury, false affirma- 
tions or declarations, and subornation of the same. 

8. Forgery. 

9. Setting fire to crops of corn, grain, or pulse ; or to 

any part of a wood, coppice, or plantation of 
trees ; or to any heath, gorse, furze, or fern. 

The meaning of this 9th head appears to be, that 
all the higher species of arson, such as burn- 
ing houses, being excluded from the jurisdic- 
tion of the quarter sessions by reason of their 
being either capital felonies or punishable by 
transportation for life, the legislature now 
declares the lower species of arson to be also 
excluded. 

10. Bigamy and offences against the laws relating to 

marriage. 

11. Abduction of women and girls. 

12. Endeavouring to conceal the birth of a child. 

13. Offences against any of the laws relating to bank- 

rupts and insolvents. 

14. Blasphemous, seditious or defamatory libels. 

15. Bribery. 

16. Unlawful combinations and conspiracies: except con- 

spiracies or combinations to commit any offence 
which the quarter sessions has jurisdiction to try 
when committed by one person. 

17. Stealing or fraudulently taking, injuring, or destroy- 

ing records or documents belonging to any court 
or relating to any proceeding therein. 

18. Stealing or fraudulently destroying . or concealing 
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wills or testamentary papers, or any writing, being 
dr containing evidence of the title to any real pro- 
perty. 

Since the passing of this statute the punishment of 
transportation has been abolished, and that of penal ser- 
vitude substituted: so that a criminal may now be sen- 
tenced to penal servitude for the period for which he might 
before the change have been transported. The statute must 
now be read as if it contained the words penal servitude” 
instead of the word transportation. 

The jurisdiction of the quarter sessions may now be con- 
cisely defined to be a jurisdiction in respect of all crimes 
not being punishable by death or by transportation for life, 
and not being excepted by the statute of 1842. It is an 
eccentric, but in this instance an efficient, process, that of 
defining a thing by expressing what it is not. You see it 
may sometimes happen to be true that exclusio unius est 
expressio alterius. 

It is remaj'kable that the grand jury charged by a court 
of quarter sessions may present for offences which that 
court has no jurisdiction to try. The second section of the 
act of parliament, of the first section of which we have just 
made an abstract, contains provisions for the removal to 
the assizes of indictments thus found at the quarter ses- 
sions. It is a piece of law, in practice obsolete, that at a 
court leet, the court which the sheriff ought to hold in 
every hundred not in the possession of a grantee of the 
Crown, and which many lords of hundreds and many lords 
of manors have, by prescription or by grant by the Crown, 
the privilege of holding, an indictment may be found for 
any felony or misdemeanor. An indictment so found 
should be certified to the assizes, to be there tried, a court 
leet not having any power to hear and determine. Some 
years since a steward of a court leet certified to the assizes 
at Gloucester an indictment found by the leet grand jury. 
The judge acknowledged the legality of the proceeding, 
but thought .it best that a bill should also be preferred 
before the grand jury at the assizes. 

L 2 
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Many cities and boroughs have in their charters clauses 
constituting certain persons, in most instances (he mayor 
and aldermen, justices of the peace in and for the city or 
borough, and enabling them to hold a court of quarter ses- 
sions. In 1835 an act of parliament (a) was made for the 
regulation of municipal corporations. This statute, which 
is called the Municipal Reform Act, altered in most respects 
the municipal constitutions of numerous cities and boroughs 
enumerated in schedules, being all the most important in 
the kingdom except London, and comprising nearly all 
those which are represented in parliament. There are many 
obscure boroughs not affected by this statute. The first 
section repeals all parts of any law or charter inconsistent 
with any of the provisions of the statute. 

Another section gives the Crown power to assign by com- 
mission persons to act as justices of the peace for each of 
the cities and boroughs enumerated in one schedule, and 
for every such of the boroughs, mentioned in another 
schedule, to which, upon petition of the town council, the 
Crown may be pleased to grant a commission of the peace. 

Another section empowers the Crown, upon the petition 
of the town council, to grant to a city or borough, having 
a commission of the peace, a court of quarter sessions, of 
which the sole judge is a recorder appointed by the Crown. 

The statute gives a court of quarter sessions so consti- 
tuted cognizance of all crimes, offences, and matters cog- 
nizable by any court of quarter sessions of a county; 
except the power to make a county rate, and certain other 
administrative powers vested in the justices of the peace for 
a county, into the details of which I need not enter. 

The right way for a student to make himself acquainted 
with the numerous administrative powers of a court of 
quarter sessions for a county is to attend, two or three 
times during his education, the quarter sessions at the 
time the court is transacting finance business, and exer- 
cising its powers in respect of the police, and of the county 
gaols, bridges, lunatic asylums and various other subjects, 
(a) 6 & 6 William IV., chapter 76. 
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1 . Error, WHU 

2 . Quarter Sessions, 

3 . Burglary. 

4 . House-breaking. 


6 . Case reserved, 

6 . Indictment remitted to As- 

sizes, 

7 . Appeals, 


The writ of error, by which a record at the assizes or 
quarter sessions may be removed into the Queen’s Bench, 
enables that court to act as a court of appeal with reference 
to errors apparent on the face of the record. An instance 
of this might be an indictment presenting facts which if 
proved do not constitute a crime punishable by law. An- 
other might be a sentence not warranted by law. 1 remem- 
ber a case in which, by means of a writ of error, a judg- 
ment of the court of quarter sessions for Monmouthshire 
was quashed because the indictment charged the crime of 
burglary ; an offence with regard to which the court of 
quarter sessions has no jurisdiction. Another error in the 
same record was, that the sentence of transportation was 
for a period shorter than the minimum period then required 
by law. 

The crime of burglary is, by common law, that of break- 
ing in the night into a dwelling-house with intent to commit 
a felony, or, by statute, that of breaking in the night out 
of a dwelling-house, having entered it with intent to com- 
mit a felony, or having committed a felony in it. For this 
purpose the night begins at nine in the evening and ends 
at six in the morning. The punishment for it is penal ser- 
vitude for life or for not less than three years, or imprison- 
ment with or without hard labour for not more than three 
years. 

The circumstance that for burglary the pqnishment may 
be penal servitude for life deprives the quarter sessions of 
jurisdiction in respect of it. That court has jurisdiction in 
r^pect of the crime of house-breaking, not in the night, 
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with intent to commit a felony, the punishment for it being 
penal servitude for not more than fifteen years anQ not less 
than three years, or imprisonment with or without hard 
labour for not more than three years. 

I now return to the proposition with which this lecture 
begins : a writ of error makes the court of error a court of 
appeal in respect of errors apparent on the record. Now it 
often happens that doubts or difficulties arise at a trial in 
, respect of the admissibility of evidence or its application, 
and with reference to the question whether the facts proved 
are sufficient to justify a conviction. A doubt or difficulty 
of this sort arising during a trial cannot be made to appear 
on the face of the record, otherwise than by means of a 
special verdict — an unusual proceeding in a court of crimi- 
nal jurisdiction. At the assizes the more usual practice 
has been, and still is, for the judge to reserve the point. 
The trial proceeds, and, if the prisoner is acquitted by the 
jury, the question reserved becomes unimportant. He can- 
not have been injured by the reception of evidence perhaps 
inadmissible, or by the opinion of the judge, perhaps wrong, 
that the facts proved constitute a crime. If the prisoner 
is convicted, the question reserved is considered by the 
judges of the common law courts at Westminster, sitting 
in the place called the Exchequer Chamber, though not 
constituting a court of exchequer chamber properly so 
called. According to the opinion they express, the person 
convicted is either sentenced to punishment or discharged. 
It was a defect in the law that the court of quarter sessions 
could not thus state a case for the opinion of the judges. 
This is remedied by a statute passed in the year 1848. 

The commission of the peace contains a clause directing 
that if any question of difficulty arises at the quarter ses- 
sions, the case is to be adjourned to the assizes to be there 
disposed of. I have known this done in one instance : in 
that case the chairman of the quarter sessions stopped the 
trial, arid directed the indictment to be transmitted to the 
assizes. At the assizes a jury was sworn and the trial pro- 
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ceeded as if the prisoner had not been arraigned at the ses- 
sions. Ii^ the course of the trial, the difficult question 
which had arisen at the sessions was discussed and reserved 
by the presiding judge; but, as the accused was acquitted 
by the jury, there was no occasion for his taking it before 
the other judges. 

The court of quarter sessions possesses an extensive ap- 
pellant jurisdiction in respect of many matters decided in 
the first instance by justices of the peace acting out of ses- 
sions. Of this appellant jurisdiction it will be more con- 
venient to treat in the next lecture. 
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1. Vetty Semom, 7. Crime. Diminution. 

2. CriminalJustice Act. 8. Appeals to Quarter Sessions. 

3. Larcenies and Attempts to 9. Case reserved. 

commit Larceny. 10. Appeal from Justices of the 

4. Previous Conviction. Peace to a Superior Court 

5. Police Magistrate. of Common Law. 

6. Stipendiary Magistrates. 

There remains to be treated of another court which, 
though not bearing the name of a court of oyer and 
terminer, and though not having a commission so con- 
stituting it, is, in effect, a court of that character. For 
many purposes, some judicial, some administrative, eVfery 
county has been long divided into districts, called petty- 
sessional divisions, in each of which the justices of the 
peace resident in or near it frequently hold courts called 
Petty Sessions. In 1855, the legislature availed itself of 
this tribunal to relieve the assizes and quarter sessions of 
the trial of many persons charged with comparatively 
trivial offences, thus saving to the country the expense of 
taking the witnesses to the county town and maintaining 
them there, to the prosecutor and witnesses the great 
inconvenience of being absent from their homes, and to the 
accused themselves long detention in prison while awaiting 
their trials. This important change was effected by an act 
of parliament called the Criminal Justice Act (a). In my 
analysis of the provisions of this statute you will perceive 
repeated a small portion of a former lecture. 

I'iie ninth section enacts, that every petty ^sessions shall, 
for the purposes of the act, be an open public court, and 
shall be the petty sessions hol^en for a petty-sessional 
division. 

The first and second sections give, in many words, to 
(a) 18 & 19 Victoria, chapter 120. 
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any justices of the peace assembled in petty sessions a 
jurisdictjpn which they may exercise, if they think fit, and 
if the accused consent to submit to it, to hear and determine 
charges of simple larceny of property, the value of which 
does not exceed five shillings, and charges of attempts to 
commit larceny from the person, or simple larceny. You 
will observe that the value of property attempted to be 
stolen and not stolen is immaterial for the purposes of this 
jurisdiction. Under these sections a sentence may be im- 
prisonment with or without hard labour for not more than 
three calendar months. 

The third section gives, in many words, to justices 
assembled in petty sessions a jurisdiction which they may 
exercise, if they think fit, when a person before them 
jiieads guilty to a charge of simple larceny of property of 
greater value than five shillings, or of stealing from the 
person, or of larceny as a clerk or servant. You will 
observe that the value of property stolen from the person 
or stolen by a clerk or servant, is, for the purposes of tliis 
jurisdiction, immaterial. Under this section a sentence 
may be imprisonment with or without hard labour for not 
more tlian six calendar months. 

From the jurisdiction given by the first and second 
sections is expressly excepted any case in which it appears 
to the justices that the offence is by reason of a previous 
conviction of the person charged, punishable by transpor- 
tation or by penal servitude. There appears no such 
exception from the jurisdiction given by the third section 
in the graver cases which it provides for. This seems an 
instance of careless legislation. 

The words, ‘‘ any justices of the peace assembled,” imply 
the necessity of the presence of two justices at least; but 
the sixteenth section gites to any one metropolitan police 
magistrate, or any one stipendiary magistrate, all the powers 
given by the act to justices in petty sessions. Stipendiary 
magistrates are rare. They are appointed in pursuance of 
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local acts of parliament for the government of very populous 
districts, such as Liverpool, Birmingham, and Brighton. 

A trial at the petty sessions is of a very summary 
character. There is no grand inquest; there is no indict- 
ment; there is no jury. In some respects the proceedings 
are regulated by provisions contained in the statute. 

In the county, with the affairs of which I am familiar, the 
average number of prisoners for trial at the quarter sessions, 
before the passing of the Criminal Justice Act of 1855, 
was one hundred and forty : since then it has diminished 
to forty. There is a similar change in other counties. The 
difference can be only partly accounted for by the cases 
disposed of in petty sessions. Perhaps the prompt punish- 
ments to which this law leads is one of the causes of the 
diminution of crime by which the difference just adverted 
to may be explained. I trust that another cause is the 
efficiency of the schools now everywhere provided for the 
poor. 

Justices of the peace have, by force of many acts of 
parliament, a multitude of powers to convict, in a summary 
manner, persons offending against the provisions contained 
in those acts, and in very many instances the persons so 
convicted have a right of appeal to the quarter sessions. 
Indeed, in some instances of accused persons being ac- 
quitted, the prosecutor has a right of appeal. So also, 
when orders are made by justices in the administration of 
the poor laws, or of the laws relating to lunatics, or for 
stopping up or diverting highways, or with reference to 
some other subjects placed by statute within their juris- 
diction, orders so made may in like manner be appealed 
against. In one instance in which the functions of the 
justices may be regarded as being almost as much admi- 
nistrative as judicial, that of granTting licences to public 
houses, theatres, and places of public amusement, persons 
aggrieved by the grant or refusal of licences may appeal 
to the quarter sessions. I must postpone to some future 
opportunity the treatment of these very extensive sub- 
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jects : and this reference to them is now made lest these 
important parts of the jurisdiction of the quarter sessions, 
and that of justices out of sessions should seem to be now 
overlooked. 

If, at the trial of an appeal at the quarter sessions, a 
question of law arises, deemed by the justices assembled to 
be a question of difficulty, they may, if they think fit, 
submit it to the consideration of the Court of Queen's 
Bench, by directing a case to be stated for that purpose. 
The practice is for the sessions to give a decision subject to 
a case which is prepared by the counsel for one of the 
parties, settled by the counsel for the other, and signed by 
both, or, if they differ, it is settled and signed by the chair- 
man of the court. The order of the sessions and the case 
ai^ removed by a writ of certiorari into the Queen’s Bench, 
where the point reserved is argued and determined. The 
Court of Queen’s Bench either confirms or quashes the 
order of the quarter sessions, according to the opinion of 
the judges upon the point of law thus submitted to them. 
There is no other method than this of obtaining a reversal 
of a decision of the quarter sessions in the case of an 
appeal ; and that court may grant or refuse a case in its 
discretion. The law on this subject may be thus summed 
up; from a decision of the quarter sessions in a case in 
which that court is itself a court of appeal there is no 
appeal with reference to any question of fact; from such a 
decision there is, with reference to any question of law, an 
appeal with, and not without, the consent of the court 
itself. 

In the year 1857 was introduced an entirely new system 
of appeal from the summary decisions of justices of the 
peace acting elsewhere than at the quarter sessions. An 
act of parliament made in that year (a) gives a right of 
direct appeal from justices out of sessions to either of the 
superior courts of common law. 

In the abstract I shall now make of the chief provisions 

(a) 20 & 21 Victoria, chapter 43. 
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contained in the statute I shall omit many parts, regulating 
in detail the practice in respect of appeals. For th^ present 
1 think it sufficient to direct your attention to the general 
object and purport of the statute. 

The second section provides to the effect, that after a 
determination by a justice or justices of the peace of any 
information or complaint which he or they have power to 
determine in a summary way either party may, if dissatis- 
fied with the determination as being erroneous in point of 
law, apply in writing within three days to the justice or 
justices to state and sign a case setting forth the facts and 
the grounds of the determination for the opinion of one of 
the superior courts of law named by the party applying. 
The same party is within three days to transmit to the 
court so named the case itself, and to the other party^-a 
copy of it. 

The fourth section provides, that if the justice or justices 
are of opinion that the application is merely frivolous, but 
not otherwise, he or they may refuse to state a case. 

The fifth section contains an enactment enabling the 
Court of Queen’s Bench to compel a justice or justices to 
state a case. 

•The sixth section enacts, that the court to which the 
case is transmitted shall hear and determine the question 
or questions of law arising thereon, and shall reverse, affirm, 
or amend the determination or rennt the matter to the jus- 
tice or justices, with the opinion of the court, or may make 
such other order in relation to the matter, and may make such 
order as to costs, as to the court may seem fit, and all such 
orders shall be final and conclusive. A proviso is added, to 
the effect that no justice or justices shall be liable to pay 
costs in respect of any appeal under the statute. 

The fourteenth section provides, that a person appealing 
under the statute is to be taken to abandon every right 
of appeal to the court of quarter sessions, which he might 
otherwise have had. 
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1. Juvenile Criminala, | 3. Parent^ Besponaibiliiy. 

2. Reformatories. | 4. Step-Parents, 

To the courts of petty sessions, in common with the courts 
of oyer and terminer and gaol delivery, and the courts of 
quarter sessions, is entrusted the administration of a new 
system of jurisprudence applicable to juvenile criminals. 
In former times, the imprisonment to which young offenders 
were subject, both before and after trial, bringing them into 
association with older criminals, commonly hardened them 
in the course of crime, and made them familiar with the 
pftictices of experienced malefactors. Afterwards, when 
gaols and prison discipline were improved, and the 
young could no longer be corrupted by the conversation 
of the old, the punishments to which juvenile oflTenders 
were sentenced were not long enough for their reform by 
means of discipline and religious and moral instruction. 
A few years since some philanthropists introduced a new 
system ; that of removing juvenile criminals from gaols and 
penitentiaries to schools and reformatories. In these insti- 
tutions efforts are made to improve their characters and 
alter their habits by a little school leaching, sufficient moral 
and religious instruction, and a great deal of discipline and 
hard work. The system works well ; and is doubtless one 
of the causes of the diminution of crime. Not only are 
there fewer young offenders, but it is hoped that thus the 
main supply of future adult criminals may be cut off. 

At first the managers of these schools could only receive 
inmates by the consent of themselves or by that of their 
parents ; but the legislature has since, very wisely, enabled 
courts of justice to make confinement in^ reformatory 
part of the sentence on a juvenile offender. 

Of the several statutes on the subject of reformatories 
the first was passed in 1854 (a). 

(a) 17 & 18 Victoria, chapter 86. 
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The first section contains provisions to the effect that a 
reformatory, certified by the secretary of state fordhe home 
department to be useful and efficient for its purpose, shall 
be held to be a reformatory school under the provisions of 
the act. 

The second section enacts that, whenever any person 
under the age of sixteen years shall be convicted of any 
offence punishable by law, either upon an indictment or 
upon summary conviction, it shall be lawful for the court, 
judge, police magistrate, stipendiary magistrate, or any two 
or more justices of the peace, before or by whom such 
oifender shall be convicted, in addition to the sentence then 
passed, to direct such offender to be sent, at the expiration 
of his punishment, to a reformatory scliool, to be there 
detained for a period not less than two years, and flot 
exceeding five years. But according to a provision in this 
section, the offender must be also sentenced, by way of 
punishment, to a previous imprisonment for fourteen days 
at the least. 

I mention this subject of reformatories in connection 
with that of the court of petty sessions, because, very 
commonly and very rightly the justices assembled in that 
court having juvenile offenders before them, instead of 
committing them for trial at the quarter sessions or assizes, 
sentence them under tike Summary Jurisdiction Act to a 
short imprisonment in a penitentiary and a long detention 
in a reformatory. In many counties it rarely happens that, 
unless for a second or third offence, a person under sixteen 
years of age is tried for theft at the quarter sessions or 
assizes. Thus, a young thief is subjected from the period 
of his first being amenable to justice, to the process of 
reform. 

The second statute relating to reformatories was passed 
in 1865 (a). 

The second and third sections contain provisions for 
compelling the parent or step-parent of a juvenile offender 

(a) 18 & 10 Victoria, chapter 87. 
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detained in a reformatory to pay, if of sufficient ability, for 
the sup}|ort and maintenance of the offender, a sum not 
exceeding five shillings a week. This weekly payment is 
to be assessed by two justices of the peace upon the 
complaint of any person authorized by a secretary of 
state. 

The liability thus imposed on a step-parent is remarkable. 
I presume that it is founded on a policy similar to that of 
the provisions, parts of the modern poor laws, by which a 
man marrying a woman who has children, legitimate or 
illegitimate, is burdened with the maintenance of them 
while under the age of sixteen years. However this may 
be, the wisdom of the law is evident, both as respects 
parents and step-parents. From either is thus withdrawn 
otie motive for permitting or encouraging acts of theft on 
the part of a child ; that of having him provided for in a 
reformatory, a motive by which a step-parent would be 
more likely than a parent to be influenced. The pecuniary 
liability consequent on a child being an inmate of a refor- 
matory is a sort of penalty on a presumed want of due care 
in his education. 

The third statute relating to reformatories was passed in 
1856. 

The fourth was passed in 1857. The four acts contain 
many regulations, into the details of which it is needless 
for me to enter further. 
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1. Justices of the Peace, 4. Police Constables, 

2. Commitment for Trial, 6. Hundred, 

8, Constables, 6. Chief Constables, 

The most frequent duty of justices of the peace, partly 
administrative, partly judicial, is that of investigating 
charges against persons accused of crimes, and of com- 
mitting them for trial, when the evidence appears to justify 
that course. Incidental to this is, since the Criminal Jus- 
tice Act has been in force, the duty of selecting those cases 
deemed fit to be adjudicated on under that statute. In 
respect also of assaults, they have under different statutes 
discretionary powers to convict, and sentence or acquit, or 
to commit the accused persons for trial before another 
tribunal. 

Tliere are several ways in which persons accused of 
crimes are brought before justices of the peace. Of these 
I shall in my next lecture mention some of the most usual. 
In doing this I shall make frequent mention of an officer 
called a constable^ being properly and originally the officer 
appointed for a township, his chief duties being to preserve 
the peace and to pursue and arrest criminals. In most 
instances a parish contains one township; its constable 
being called the parish constable. In many cases, with 
some of which you are familiar, a parish is divided into 
several townships, each having its own constable. I think 
it sufficiently accurate to say that, originally, the words 
township and constable were correlative, every township 
had a constable, and every constable ruled a township; 
every township representing a Saxon tithing. 

Until within a few years constables were appointed at 
the courts leet for the hundreds or manors within which 
their townships were situate ; but an act of parliament has 
transferred the duty of appointing them from the leet to 
the justices in petty sessions.^ 
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The explanation just given is preparatory to my stating 
the nature of the office of constable in its modern and more 
common aspect. Acts of parliament have established in 
every county a police force, every member of which is a 
constable for the county, and has all the powers, duties and 
responsibilities which any constable has by virtue of the 
common law or otherwise. When, in the next lecture, I 
speak of a constable taking a person into custody, you will 
understand that the constable thus acting may be a parish 
or towm constable, but is more usually a police officer. 

For each of the larger districts called hundreds, into 
which a county is divided, there is an officer called the 
high constable or bailiff of the hundred. His original and 
proper duties, like those of the constable of a township, 
coiffcern the preservation of the peace, and the pursuit and 
arrest of offenders. In the performance of these duties, 
the persons who fill these ancient offices are, in practice, in 
a great measure superseded by reason of the more regular 
discharge of them by the modern county constables, or 
policemen, as they are called ; but there is nothing in the 
statutes relating to the police to deprive other constables of 
their powers, or to relieve them from any of their duties. 
Some of the duties of high constables of hundreds relate 
to the collection of the county rates, and the preparation of 
the lists of persons liable to serve on juries, and they and 
the constables of townships have other duties than those I 
have mentioned. 


II. 


M 
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1. Arreni of Criminals, 

2. Arrest of suspected C?'imi- 

mils, 

3. Arrest hy a private Person, 

4. Arrest hy a Constable, 

6. Arrest hy a Justice of the 

Peace, 

0. Arrest for Felony, 

7. Arrest for a Breach of the 

Peace, 

8. Sheriffs and Coroners, 

9. Hue and Cry, 

10. Information, 

11. Summons, 


12. Warrant, 

13. BreaJting Doors, ^c, 

14. Homicide in attempt to ar 

rest, 

15. Larceny, 

1 6. Injuries to Property, 

1 7. Cnmes in the Night, 

18. Pawnbrokers, 

19. Marine Store Dealers, 

20. Statute, Prohibition with 

out Penalty, 

21. Statute, Duty imposed with 

out Penally for Dispbe 
dience. 


According to tlie promise in my last lecture, I now pro- 
ceed to speak of some of the usual ways of bringing before 
justices of tlie peace persons accused of crimes. 

Any justice of the peace, any constable, and, indeed, 
any private person present when a felony is committed is 
bound by law to arrest the felon, and in tlie pursuit of him 
may break open doors, and even kill him if he cannot take 
him. A person who neglects this duty is liable to be 
fined and imprisoned, and if he is killed in the performance 
of it, the person killing him is guilty of murder. 

When a felony has been committed, any person, though 
not a magistrate or constable, and though not present at 
the commission of the offence, may arrest a person of whose 
guilt there is reasonable suspicion ; but he may not for this 
purpose break open doors, nor may he kill the suspected 
person if he cannot take him. 

The law only permits a private person to arrest a sus- 
pected felon, without imposing upon him the duty of doing 
so. Indeed, to justify an arrest by a private person on a 
charge of felony, the person making the arrest must prove, 
firstly, that a felony has been actually committed, and 
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secondly^ that there is reasonable ground to suspect the 
guilt of Ae person detained. Unless he can prove both 
these points^ he is liable to an action for false imprison- 
ment. 

It often happens that a private person sends for a con- 
stable and gives a person in charge, as it is termed, that is, 
requires the constable to take him into custody on a charge 
of felony. A person who does this is as liable to an action 
for false imprisonment as if he had made the arrest himself, 
unless he can prove an actual felony committed and reason- 
able cause for suspecting the guilt of the person charged. 

In the case of a private person desiring to prosecute a 
person for felony, not committed in his presence, the prudent 
course is to relate to a policeman the facts of the case, 
leaving him to exercise his own discretion as to arresting 
or not arresting the accused; for there is this difference 
between the position of a constable and that of a private 
person : a constable arresting a person on a reasonable 
suspicion of felony is justified, even if it cannot be after- 
wards proved that a felony has been actually committed ; 
to justify the constable it is enough to prove a reasonable 
suspicion that a felony has been committed and a reason- 
able suspicion of the guilt of the person arrested. On such 
grounds it often happens, that a person is properly and 
lawfully detained by the police without any remedy, if the 
charge fails for want of proof of an actual felony, or even 
if the persons detained arc proved to be innocent. 

It is said, that even in the case of a felony having been 
actually committed a constable may not, in the pursuit, 
without a warrant, of a person of whose guilt there is rea- 
sonable suspicion, break open doors. 

A privat^Nperson has not authority to arrest a person for 
an assault or other breach of the peace not amounting to 
a felony. 

A justice of the peace present at a breach of the peace 
may arrest, or command by word of mouth another person 
to arrest, the offender. 

M 2 
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A constable present at a breach of the peace may arrest 
the ofTencler; but, in the case of a breach of the* peace at 
which he is not present, he may not without a written 
warrant from a justice of the peace arrest any person. 

Of the unrepealed, but, in practice, obsolete powers of 
sheriffs and coroners to arrest felons, I have nothing more 
to say than that I do not remember an instance of their 
being exercised. 

I refer you to Blackstonc’s Commentaries for a lively 
description of the hue and cry, in which constables and all 
other persons may be required to join for the pursuit and 
arrest of felons ; fresh pursuit being tlius made from town 
to town and from county to county. Modern usages and 
the efficiency of the police have rendered the law relating 
to the hue and cry, in point of practice, obsolete. 

I have now stated the prompt measures, sanctioned by 
law, for bringing to justice persons guilty of crimes. There 
remains to be considered the legal process for effecting the 
same object, namely, a warrant. 

Upon the receipt of direct information, wdiether on oath 
or not, and whether in writing or not, of a person having 
been guilty of an indictable crime, a justice of the peace 
may issue a summons requiring the accused person to 
appear before him ; and, if the summons is not obeyed, a 
warrant may be issued for his arrest. 

Upon a written information made on oath a justice may, 
if he thinks fit, in the first instance, and without a previous 
summons, issue a warrant to arrest a person charged with 
an indictable crime. Such warrants are frequently issued. 
In the execution of a warrant of this sort a constable may 
break open doors, and, if the alleged crime is a felony, may 
even kill the person named in tlie warrant, if he cannot 
take him. 

You know the legal adage : a man’s house is his castle. 
One meaning of it is, that, in the execution of process to 
arrest a person for debt, or in the execution of any process, 
other than in respect of his being charged with a crime, the 
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outer doors or windows of a dwelling-house may not be 
broken. ^Another meaning is, that even in the execution 
of process against a person on the ground of his being 
charged with a crime there ought to be, before outer doors 
or windows are broken, a notification of the business of the 
officer and a demand of admittance and a refusal of it. 
What may amount to such a notification, demand and 
refusal, may be a question depending upon the circum- 
stances of any particular case. 

The part of the law which treats as justifiable homicide 
the killing a felon by a person present at the felony, or by 
a person who has a warrant to arrest him, if he cannot be 
taken, is confined to cases of felony. To kill a person 
liable to be arrested, with or without process, for a mis- 
demeanor or for debt, or any other cause than felony, 
lliough the person endeavouring to arrest him cannot take 
him, may be murder or manslaughter according to the 
circumstances. 

In those j^arts of this lecture in which I have spoken of 
the powers of a justice of the peace, or of a constable, or 
of a private person, to arrest offenders without warrant, I 
have been guided by the common law. I shall now state 
the purport of some parts of the statute law, giving in plain 
language similar powers. 

Of the several acts of parliament, passed in 1827 and 
1828, usually called Peel’s Acts, having for their object to 
reduce to a sort of code many parts of the law relating to 
crimes, one (a) is entitled *‘An Act for consolidating and 
amending the Laws in England relative to Larceny and 
other Offences connected therewith.” This statute provides 
various punishments for various crimes, treating some as 
felonies, s(^ne as misdemeanors, and making some the 
subjects of summary convictions by justices of the peace. 
The first part of the sixty-third section enacts: “ that any 
person found committing any offence punishable either 
upon indictment or upon summary conviction, by virtue 
(a) 7 & 8 George IV., chapter 29. 
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of this act, except only the offence of angling in the day- 
“ time, may be immediately apprehended without a warrant, 
“ by any peace officer, or by the owner of the property on 
“ or with respect to which the offence shall be committed, 
'' or by his servant, or any person authorized by him, and 
“ forthwith taken before some neighbouring justice of the 
peace to be dealt with according to law.” 

Another part of the same section provides, that ‘'any 
“ person to whom any property shall be offered to be sold, 
“ pawned or delivered, if he shall have reasonable cause 
" to suspect that any such offence has been committed 
“ on or with respect to such property, is hereby autho- 
“ rized, and, if in his power, is required, to apprehend 
“ and forthwith to carry before a justice of the peace the 
“ party offering the same, together with such property, to 
“ be dealt with according to law.” 

This power is often exercised by pawnbrokers. In the 
trial of prisoners at the quarter sessions I have met with 
instances of respectable pawnbrokers being, thus, very effi- 
cient assistants of the police. 

Dealers in marine stores have frequent opportunities of 
being useful in the same way. It might be well for magis- 
trates to avail themselves of opportunities of drawing the 
attention of these dealers and others to the import of the 
word “ required,” as used in the statute, and of explaining 
to them tlmt, for a wilful neglect of the duty thus imposed 
by an act of parliament, a person is liable to be indicted 
and fined, or imprisoned, or both fined and imprisoned. 

If, without expressly providing a punishment for disobe- 
dience, a clause in a statute forbids or enjoins anything to 
be done, any wilful disobedience of the enactment is an 
indictable misdemeanor. 

The authorities on the subject oP the effect of a penalty 
enacted by a statute, for disobedience of an enactment con- 
tained in it, which disobedience might, but for the express 
enactment of the penalty, be an indictable misdemeanor, 
are so confused that I think it best, at this time, to instruct 
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you only as to the effect of an enactment forbidding or 
enjoining anything to be done without expressly providing 
any penalty ; leaving you to investigate at a more advanced 
period of your studies a subject in the discussion of which 
there are usually difficulties to be encountered even by 
practitioners. 

Another of Peel’s Acts (a) is entitled : An Act for con- 
solidating and amending the Laws in England relative 
to Malicious Injuries to Property.” It provides various 
punishments for various crimes^ treating some of them as 
felonies, some of them as misdemeanors, and making some 
the subjects of summary convictions by justices of the peace. 
The twenty-eighth section enacts that any person found 
committing any offence against this act, whether the same 
“ be punishable upon indictment or upon summary convic- 
“ tion, may be immediately apprehended without a warrant 
“ by any peace ollicer, or the owner of the property injured, 
*^or his servant, or any person authorized by him, and 
^'forthwith taken before some neighbouring justice of the 
peace to be dealt with according to law.” 

As by the common law any person present at the 
commission of a felony may arrest the offender, the chief 
practical effect of the enactments, to which I have just 
drawn your attention, giving power to the owner of pro- 
perty or his servant, or any person authorized by him, to 
arrest an offender in respect of property, is to give that 
power in cases of offences mentioned in the statute and not 
being felonies. 

A statute passed in 1851 (^), contains this enactment; 
it shall be lawful for any person whatsoever to apprehend 
‘‘ any person who shall be found committing any indictable 
offence in the night and to convey him or deliver him to 
some constable or othei^ peace officer, in order to his being 
“ conveyed as soon as conveniently may be before a justice 
of the peace to be dealt with according to law.” 

(a) 7 & 8 George IV., chapter 30. 

{p) 14 & 15 Victoria, chapter 19, s. 10. 
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As by the common law any person present at the 
commission of a felony, whether in the day or in^the night, 
may arrest the offender, the chief practical effect of the 
enactment just quoted is to extend that power to cases of 
misdemeanors, and other offences not felonies, committed* 
in the night. 

There are innumerable statutes relating to particular 
subjects, game, for instance, which give powers to arrest, 
without warrant or other process, offenders against them. 
Of these statutes I have endeavoured to select those of the 
most general interest and application. 



( 169 ) 


.LECTURE LX IX. 

1. Search Warrants, | 2. Search without Warrant, 

• 3. Precedents. 

The sixty-third section of Peel’s Act relating to larceny, 
from which section I have, in the last lecture, made two 
extracts, provides to the effect, that if any credible witness 
shall prove upon oath before a justice of the peace a reason- 
able cause to suspect that any perspn has in his possession 
or on his premises any property on or w'ith respect to which 
any offence, punishable by virtue of the act, shall have been 
committed, the justice may grant a warrant to search for 
such property, “ as in the case of stolen goods.” 

The effect of this last enactment is to confirm and extend 
a part of the common law, an ancient usage or custom for 
justices of the peace to grant search warrants, giving au- 
thority to constables or others to enter and search dwelling- 
houses for fitolen goods. The necessity for such a warrant 
to justify an entry into a man’s dwelling-house without his 
consent or against his will originates in the respect due to 
the maxim : a man’s house is his castle. 

True it is that dwelling-houses are often searched by 
constables without warrants, but this is usually done by 
the consent, express or implied, of the masters of the 
houses. A man seldom refuses his consent to a search, 
because by so doing he may raise or add to a suspicion of 
his guilt. 

You will in time highly appreciate the perusal and 
collection of forms and precedents as greatly facilitating 
the study of the law, and as firmly impressing on your 
minds useful points. Of this the form of a search warrant 
is a good instance. This is the form : — 

County of Gloucester, J of Newland. 

Whereas it appears tome John Fortescue Brickdale, Esq., 
one of the justices of our lady the Queen, assigned to keep the 
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peace in the said county by the information on oath of Edward 
Harrison, of Newland, in the county aforesaid, yeoman, that 
the following goods, to wit, six silver spoons, a silver watch, a 
silver chain and a silver watch key have within seven days last 
past, by some person or persons unknown, been feloniously 
taken, stolen and carried away out of the house of the said 
Edward Harrison, at Ncwland aforesaid, in the countv afore- 
said ; and that the said Edward Harrison hath probable cause 
to suspect, and doth suspect, that the said goods, or part thereof, 
are concealed in the dwelling-house of John Smith, of Coleford, 
in the said county, labourer : 

These are therefore, in the name of our said lady the Queen, 
to authorize and require you, with necessary and proper assist- 
ants, to enter in the daytime into the said dwelling-house of the 
said John Smith, at Coleford aforesaid, in the county aforesaid, 
and there diligently to search for the said goods ; and if the 
same, or any part thereof, shall be found upon such search, that 
you bring the goods so found, and also the body of the said 
John Smith before me, or some other of the justices of our sa,id 
lady the Queen, assigned to keep the peace in the county afore- 
said, to be disposed of and dealt withal according to law. 

Given under my hand and seal at Ncwland, in the said 
county, the twenty-ninth day of September, in the twenty- 
fourth year of the reign of Victoria, by the grace of God 
of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith, and in the year of our Lord 
18G0. 

You see that a search warrant is one (it is the last to 
which I draw your attention) of the modes of bringing 
before a justice of the peace a person charged with a crime ; 
and this is my chief reason for making a search warrant 
the subject of this lecture. 

The use, in the sixty-third section of Peel’s Larceny Act, 
of the words, as in the case of stolen goods,” leads me, 
as 1 shall explain at the beginning of my next lecture, 
directly from the subject of a search warrant to many pro- 
visions contained in that act, which I deem worthy of your 
especial attention. 
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1. Search Warrant, 

^ 2. Larceny, Laws consolidated, 

3. Property, Moveahle and im~ 

moveable, 

4, Goods and Chattels, 

6. Ijind, 

0. Buildings, 


7. Fixtures, ^e, 

8. Minerals, 

9. Trees, ^c, 

10. Plants, ^c, 

11. Fences, ^c, 

12. Trespass, 

13. Larceny, Punishment, 


I HAVE spoken of the sixty-third section of Peel’s Act of 
1827^ consolidating the laws relating to larceny, as confirm- 
ing and extending the common law authority of justices of 
the peace to grant search warrants. By this I mean, that as 
thsif authority exists, irrespectively of the statute, in respect 
of stolen goods, that is, goods the subject of larceny pro- 
perly so called, the enactment is, as to them, only con- 
firmatory ; but the statute applies, in many of its parts, to 
things in respect of which specified offences, made punish- 
able by the statute, are committed, and not being according 
to the common law larcenies; and as to those things the 
statute creates an authoiity to grant search warrants. 

To make this clear and, at the same time, to explain to 
you some curious parts of the common law, and some use- 
ful amendments of it, I shall now comment on the words 
of the statute as in the case of stolen goods.” In doing 
this I shall state the purport of many enactments contained 
in the statute of 1 827, and w'hich 1 shall designate Peel’s 
Larceny Act ; and I shall not refer to any of several pre- 
vious (now repealed) statutes, having objects similar to 
those of some of the enactments I shall place before you. 

I shall treat the statute of 1827 as being, what it really is, 
the existing law for efiecting those objects, and as being, 
to that extent, the existing substitute for the common law. 

In English law, the word goods, or its equivalent word 
chattels, means only things which, being the subjects of 
property, are moveable, as distinguished from things which, 
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being the subjects of property, are immoveable, such as 
lands and buildings. According to the common law it is 
not larceny, theft, to deprive a man of any immoveable 
thing, or any part of any immoveable thing. Now, as the 
removal of a thing is, both in law and in common sense, 
essential to the idea of theft, there was certainly some 
reason in saying, that a field or a garden, or a castle or a 
cottage, could not be stolen. But the common law went 
further than this, and said, that everything annexed to, or 
growing on, an immoveable thing was a part of it, and, 
being part of it, was itself an immoveable thing and could 
not be stolen. 

The principle, that everything annexed to, or growing 
on, an immoveable was a part of it, is the ground-work 
of a very extensive branch, or rather of several extensive 
branches, of law, involving many distinctions and diffi- 
culties, and called the law of fixtures, the study of which 
you will find essential. Our place is now to consider only 
that branch of the common law wliieh treats of fixtures 
generally as not being, and those parts of the statute law 
which deal with some of them as being, subjects of theft. 

According to the common law, then, a person who, 
though with the intention of stealing, dug and carried away 
coal or any other valuable mineral, or cut down and carried 
away a tree or j)art of a fence, or cut or gathered and took 
away any growing grass or corn, or removed any part of 
a building, for instance, lead, being part of the roof of a 
house, was not guilty of larceny. Any one of these things, 
previously severed from any land or building, was a chattel ; 
and a person taking it, with the intention of stealing it, was 
by the common law guilty of the felony called larceny ; but 
the combined acts, and greater moral guilt, of severing and 
taking it was only a trespass, for'which the remedy was an 
action at law. 

But if a person severed anything from any land or build- 
ing, not his own, thereby reducing to the state of a chattel 
the thing severed, and if, at a subsequent and distinct 
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time, he fetched it away, with the intention of stealing it, 
he was guijty of larceny. 

Thus, if a workman, repairing the roof of a house, ripped 
and secreted a part of the lead of the roof, and went at 
ifight and carried it off, he was ^ thief; if, without any 
interval of time, he ripped it and took it away, he wq§ only 
a trespasser. 

By the thirfy-seventh section of Peel’s Larceny Act a 
person who steals, or severs with intent to steal, any ore of 
any metal, or any lapis calaminaris, manganese, or mundick, 
or any wad, black cawke, or black lead, or any coal, or 
canncl coal, from any mine, bed, or vein is declared guilty 
of felony, and is made liable to be punished as in the case 
of simple larceny : that is, he may, in the ])resent state of 
the*law, be imprisoned for not more than two years with or 
without hard labour and with or without solitary confine- 
ment for specified periods, and, if a male, he may be once, 
twice or thrice publicly or privately whipped. 

As to stone, chalk , marl, clay, gravel, sand, and other 
minerals not specified in the section, the effect of which is 
just stated, to sever and, at the same time, to steal any of 
them, however valuable, is still only a trespass, for which 
the remedy is an action at law. 

The thirty- eighth section of Peel's Larceny Act, in many 
words of which I give the substance only, declares it to be 
a felony, and makes the oftender liable to be punished as 
in the case of simple larceny, to steal or to cut, break, root 
up, or otherwise destroy, the whole or any j)art of any tree, 
sapling, or shrub, or any underwood, exceeding the value 
of one pound if growing in any park, pleasure ground, 
garden, orchard, or avenue, or any ground adjoining or 
belonging to any dwelling-house, or exceeding the value of 
five pounds if growing elsewhere. 

The thirty-ninth section makes it an offence, of wdiich a 
person may be convicted before a justice of the peace, to 
steal, or to cut, break, root up, or otherwise destroy, the 
whole or any part of any tree, sapling, or shrub, or any 



174 


LECTURE LXX. 


underwoodi wheresoever growing, of the value of one shil- 
ling at the least. The punishment is the forfeiture of a sum 
not exceeding five pounds and the value of the thing stolen 
or injured ; but a person who, after being so convicted, is 
guilty of a similar ofTeqlp, is to be imprisoned with har*8 
labour for not more than twelve calendar months; and, if a 
male, the offender may be once or twice publicly or 
privately whipped. A person who, after being twice so 
convicted, is guilty of a similar offence is declared guilty of 
felony, and is made liable to be punished as in the case of 
simple larceny. 

The fortieth section contains in respect of a pemon who 
steals, or cuts, breaks, or throws down, with intent to 
steal, any part of any live or dead fence, or any wooden 
post, pale, or rail, set up or used as a fence, or any stile or 
gate, or any part thereof respectively, provisions like those 
contained in the thirty-ninth section with reference to a 
tree, sapling, or shrub, or any underwood ; except that the 
fortieth section does not make it necessary that the thing, 
in respect of which an offence is committed, is to be of any 
value, and except that it does not declare to be a felony 
any offence committed after two previous convictions. 

The forty-second section makes it an offence, of which 
a person may be convicted before a justice of the peace, 
to steal, or to destroy or damage, with intent to steal, any 
plant, root, fruit or vegetable production, growing in any 
garden, orchard, nursery ground, hothouse, greenhouse or 
conservatory. The punishment is, at the discretion of the 
justice, either imprisonment with hard labour for not more 
than six calendar months, or the forfeiture of a sum not 
exceeding twenty pounds, and the value of the thing stolen 
or injured. A person who, after being so convicted, is 
guilty of a similar offence, is declared guilty of felony, and 
is made liable to be punished as in the case of simple 
larceny. 

The forty-third section makes it an offence, of which a 
person may be convicted before a justice of the peace. 
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to steal, or to destroy or damage, with intent to steal, any 
cuItivated»root or plant used for the food of man or beast, 
or for medicine, or for distilling, or for dyeing, or for or in 
the course of any manufacture, and growing on any land, 
Yiot being a garden, orchard nursery ground. The 
punishment is, as to the justicRhall seem meet|^ either 
imprisonment with or without hard labour for not more 
than one calendar month, or the forfeiture of a sum not 
exceeding twenty shillings and the value of the thing stolen 
or injured, and in default of payment, imprisonment for not 
more than one calendar month. A person who, after being 
so convicted, is guilty of a similar ofience, is to be im- 
prisoned with hard labour for not more than six calendar 
months, and may, if a male, be once or twice publicly 
or*privately whipped. 

The forty-fourth section enacts to the effect, that if any 
person shall steal or rip, cut or break with intent to steal 
any glass or woodwork belonging to any building or any 
metal, or any utensil or fixture, fixed in or to any building, 
or any thing made of metal fixed in any land being private 
property, or for a fence to any dwelling-house, garden or 
area, or in any square, street or other place dedicated to 
public use or ornament, every such offender shall be guilty 
of felony, and shall be liable to be punished, as in the case 
of simple larceny. 
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1 . Trespass, 3 . Felony, 

2 . Misdemeanor, 4 . Benefit of Clergy, 

Studying the subjects of the preceding lecture, and of 
sonic succeeding lectures, it is well for you to bear in mind 
three propositions, which I have framed for your instruction, 
and which you may find of some use for other purposes in 
the course of your studies. 

The first of the three propositions is that a trespass may 
be thus defined : a wrong done by force, however slight or 
however great. 

The second proposition is that a trespass may be, and 
often is, so aggravated by circumstances that the law treats 
it as a misdemeanor : that is, an ofience against the com- 
munity, for which the oftendcr may be prosecuted by 
indictment. 

The third proposition is that a misdemeanor may be, and 
often is, so aggravated by circumstances that the law treats 
it as a felony: that is a crime, a conviction for which causes 
a forfeiture of the property of the criminal. 

Every felony, if it is an act of force, is both a mis- 
demeanor and a trespass. Of this a theft, or a murder, is 
an instance. Every misdemeanor, if it is an act of force, 
is a trespass. Of this an assault is an instance. Every 
unlawful forcible act is a trespass. Of this an unlawful 
intrusion into a man’s house, or on his land is an instance. 

Neither of my propositions has any reference to any 
wrong not done by force; for instance, slander, which, 
though a wrong for which an action is maintainable, is not 
a trespass, or a libel which is a misdemeanor, or a forgery, 
which is a felony. Plain as this point is on the face of the 
propositions, I think right to mention it expressly, lest any- 
thing I have said should lead you to suppose that every 
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wrong for which an a^ion may be maintained is a trespass ; 
or. that ev^y felony or misdemeanor is a trespass. At the 
same time, as my third proposition imports, it is correct to 
say that every felony is a misdemeanor ; an aggravated 
iifisdemeanor. 

It is usual to speak of a trespass, short of a misdemeanor, - 
as a mere trespass. For a mere trespass the remedy is an 
action at law by the person injured against the trespasser. 

For a misdemeanor thd common law punishment is a fine 
or imprisonment, or both. By many’statutes other punish** 
ments, transportation, or its modern substitute, penal 
servitude, for instance, are enacted for certain specified 
misdemeanors. Generally speaking, an action may be 
maintained by a person injured by means of a misde- 
meaTior, against the wrongdoer, even while an indictment 
for it is pending. 

If according to the common law any act is a felony, or 
if by any statute any act is declared to be a felony, the 
punishment i» death, unless, as is now most commonly the 
case, some other punishment is enacted by statute. 

The severity of the old common law, purporting to inflict 
on all felons the punishment of death, was mitigated by 
what was called benefit of clergy, with the nature of which 
history and miscellaneous reading have made most young 
persons acquainted. It has long been the practice to effect 
the same object by enacting specific punishments, short of 
death, for specified felonies. 

For a felony the person injured by it cannot maintain an 
action, until, either by conviction or acquittal, the prose- 
cution of the criminal, or alleged criminal, is determined. 

Of the differences between a misdemeanor and a felony I 
have spoken before. It is incident to my mode of teaching, 
sometimes to place the same thing before you in different 
lights or for different purposes. 


II. 


N 
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1 . Zarceny. 
d. IR/talty, 

8 . TreeB. 

4. Griming Ccm^ 
6 . Fixturea. 

6 . Minerals. 

7. Writings. 


8. Box containing Writings.^ 

9. VUlein. 

10. Wardship. 

11. Knight^Service. 

12. Socage. 

13. Copyhold Wardship. 


Treating of the part of the common law spoken of in my 
seventieth lecturoi Biackstone (a) says : ** Of things that 
adhere to the freehold^ as corn, grass, trees, and the like, 
** or lead upon a house, no larceny could be committed by 
** the rules of the common law ; but the severance of them 
was, and in many things is still, merely a trespass : 
which depended on a subtilty in the legal notions of our 
ancestors. These things were part of the real estate ; 
“ and, therefore, while they continued so, could not by any 
possibility be the subject of theft, being absolutely fixed 
** and immoveable.’’ The commentator states the purport 
of some acts of parliament, in force in his time, and since 
repealed, for the punishment of persons stealing fixtures 
from buildings, trees and some other productions of land, 
and one metallic ore, namely, black lead. For those acts 
of parliament, parts of Peel’s Larceny Act form the present 
substitute, treating, as shown in the seventieth lecture, some 
of these trespasses as offences in respect of which a justice 
of the peace may adjudicate punishment, others as misde- 
meanors, others as felonies. 

You cannot but think it a still greater subtilty, if not 
an absurdity, in the legal notions of our ancestors, that 
deeds and other writings relating to the title to any land 
were regarded as part of the land, and, being part of a 
thing that is immoveable, could not be the subject of 
(a) 4 Blackstone’s Commentaries, 232. 
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larceny. To steal them was a mere trespass, for which 
the remecly was an action at law. 

In what Blackstone calls the technical language of the 
law, deeds and writings relating to land are said to savour 
bf the realty. With the land they descend from an owner 
of it to his heir, and they pass with the land from one 
owner to another by will, or by conveyance, or s^herwise. 
That in this respect they are real, not personal, property is 
intelligible; but there seems no sense in attributing to 
moveable things, deeds and writings, a quality which a 
fixture or a growing tree has by reason of its being an 
immoveable thing. 

It was also a part of the common law that a box or 
chest, in which were kept charters or writings relating to 
land, was a part of the realty, and though it happened to be 
itself of great separate value, to steal it was not larceny : 
it was a mere trespass, the remedy for which was an action 
at law. Coke, speaking of the box or chest, says (a); 

It shall be*of the same nature the charters be of ; et omne 

majus dignum tiahit ad se minus.” To this doctrine I 
shall have occasion to recur, when I proceed to state to 
you, soon, the purport of the enactments in Peel’s Larceny 
Act, pioviding for the punishment of persons who steal 
writings i elating to realty. 

As one of the curiosities of the common law I transcribe 
from the page of Coke’s Third Institute, from which I 
have just quoted a few words, this little paragraph : 

“No larceny can be committed by taking and carrying 
“ away of a ward or of a villein, because they are in the 
“ realty.” 

You perceive, at once, that% villein was a part of his 
owner’s real property; hut you may not, without some 
explanation, understand how a man’s ward can be said to 
be a part of his property. 

Until an act of parliament, passed soon after the Resto- 

(a) Coke’s Third Institute, page 100. 
n2 
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ration {a\ abolished the tenure by knight-service (chivalry 
or military service), by which until then many copsiderable 
estates were holden, if, upon the death of a tenat^ by 
knight-service, his heir, being a male, was under the age 
of twenty-one years, or being a female was under the agcP 
of fourteen years, the lord, as he was called, being the 
person o^whom the lands were holden, had the wardship 
of the heir, until, if a male, he attained the age of twenty- 
one years, or until, if a female, she attained the age of 
sixteen years. 

By virtue of this wardship the lord, who was then 
termed the guardian in chivalry, was entitled to the cus- 
tody of the person of the heir, and maintained and educated 
him, and, moreover, had the custody of his lands, without 
accounting to him or to any one else for the profits, out of 
which he could provide the military service to which he 
would have been entitled from the heir, if of mature age. 
Of this wardship in chivalry, and of the oppressions and 
abuses which were its frequent consequences, ycu have read 
in history, and in poetry and romance consistent with his- 
tory and with law. 

The wardship was a part of the lord’s real property, an 
incident to his own lordship or seignory. To one accus- 
tomed to the way in which the old lawyers could some- 
Vimes push a principle to strange consequences, it is hardly 
surprising to find a ward spoken of as a part of the lord's 
realty. 

Again, by the common law, if upon the death of an 
owner of lands holden in socage, namely, freehold lands not 
being holden by knight-service, his heir was under the age 
of fourteen years, his guaillian was his nearest of kin to 
whom the lands could not coiqb by descent. This last 
qualification prevented the guardian being a person who 
had an interest in the death of the heir. This guardian in 
socage had the custody of the person and lands of the ward 


(a) 12 Charles II., chapter 24. 
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until he attained the age of fourteen years^ and was then 
bound tc^ account to him. for the profits of the land. The 
law^egarded, for several purposes, the right of a guardian 
in ^cage to the custody of the person and land of the 
^eir as an estate in the land. It was a part of bis real 
property; and it is not to be doubted that Coke's doc- 
trine, that a ward cou|d not be the subject of larceny 
applied to a ward in socage. 

Nearly all the lands in this country/ltiot in the possession 
of the clergy, are now, as regards all freehold estates in 
them, holden in socage, and there are sometimes instances 
of children being wards in socage. I shall soon have 
occasion to speak more in detail of the nature of socage 
tenure. 

*If the tieir of a copyholder is under age, the lord of the 
manor is his guardian ; but, unlike a guardian in chivalry, 
he is bound to account to the heir, when of age, for the 
profits of the land. It is usual for the lord of the manor 
to grant a wardship of this sort to some friend of the heir, 
ft is plain that such a wardship, as an incident to a manor, 
is of the nature of real property. 
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1. Writinga stolen, 

2. Writinga relating to Realty, 

3. Box containing Writinga, 

4. Wills, ^c, stolen^ or de~ 

atroyed, 

6, Records, ^c, stolen or de^ 
atroyed, 

6. 'Parchment, 

7. Misdemeanor made a Fe^ 

long, 

8. Felony declared a Misde- 

meanor, 

0. Felony, Action, 


10. Misdemeanor, Action, 

11. Chose in Action, 

12. Written Securities stolen, 

13. Shares, 

14. Savings Bank, 

16. Warrant for Delivery of 

Goods, 

10. Lettet*s, 

17. Manuscript Books, 

18. Ward stolen. 

10. Girl stolen. 

20. Child stolen. 


The twenty^third section of Peel’s Larceny Act {d) makes 
it a misdemeanor to steal any paper or parclmient being 
evidence of the title to any redl estate. 

The section does not provide for the case of stealing a 
chest or box in which writings concerning the realty are 
kept, and it may perhaps be argued, that, on Coke’s prin- 
ciple : omne majus dignum trahit ad se minus, to steal the 
chest or box has become a misdemeanor. On the other 
hand it may be argued that, as a penal statute is to be 
construed strictly, the statute not providing for the case of 
stealing the chest or box, to steal it may still be a mere 
trespass, for which the remedy is an action at law. 

The twenty-second section of Peel’s Larceny Act makes 
it a misdemeanor to steal, or, for any fraudulent purpose, to 
destroy or conceal, any will, codicil or other testamentary 
instrument, whether relating to rWl estate, or to personal 
estate, or to both. 

The effect, shortly stated, of the twenty-first section of 
Peel's Larceny Act is to declare it to be a misdemeanor to 

(a) 7 & 8 George IV., c. 
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steal, or, for any fraudulent purpose, to take from its jdaoe 
of deposit, or ftom any person having its lawful custody^ 
or unlawfully and maliciously to obliterate, injure or destroy, 
any record or document of or belonging to any court of 
record or any court of equity, or relating to any cause or 
matter begun, depending or terminated in any such court. 

If a record of a court concerned land, the same com* 
mon law rule applied to it as to any other writing being an 
evidence of title to real estate : it could not be the subject 
of larceny. This was the law^though a record, being the 
property of the court, would not be the property of the 
owner of the land, and therefore could hardly be regarded 
as if it were a part of the land. * 

If a record did not concerir real estate, to steal it, or 
lather to steal the parchment on which it was written, being 
a* thing of some value of itself, was by the common law 
a larceny. 

As to a record concerning land the meaning of the statute 
is clear : to steal it is now a misdemeanor. 

As to a record not concerning land, a question may be 
raised whether the enactment declaring the stealing it to be 
a misdemeenor deprives that offence of its character of a 
felony. The enactment, unless this is a consequence of it, 
seems not to effect its apparent object, so far as respects a 
record not relating to land, inasmuch as it isxontrary to law 
to treat any felony as a mere misdemeanor. If a statute 
declares that to be a felony which was before a misde- 
meanor, the misdemeanor is said to merge in the felony ; 
the criminal ought to be prosecuted for the greater offence, 
and may not be prosecuted for the less. It seems to be 
equally reasonable* that, when the legislature declares that 
to be a misdemeanor which was before a felony, it should 
be taken to mean that the offence is to be in future only a 
misdemeanor ; and that the criminal ought to be punished 
for the less offence, and is not to be prosecuted for the 
greater. 

The punishmediFor any misdemeanor specified in either 
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of the three enactments, of which I have just stated the 
purport, is penal servitude for not more than seven, and not 
less than three, years, or iin*e or imprisonment, or both fine 
and imprisonment. The imprisonment may be vrith or 
without hard labour, and with or without periods of solitai^ 
confinement. 

According to the purport of a part of the twenty-fourth 
section, nothing in the act contained, relating to any of the 
misdemeanors mentioned in the preceding part of the 
lecture, is to prevent, lessen or impeach any remedy at 
law or in equity which any person aggrieved by any such 
offence might otherwise have had. If the statute had 
declared the specified offences to be felonies, this provision 
would have had an important meaning; applied to any 
offence, declared to be a misdemeanor, it seems to be witht)ut 
effect. It says only that which the Jaw says without it. 
With reference to this point I refer you to former lectures, 
isk which 1 have spoken of the private remedy for a person 
wronged by a misdemeanor or by a felony. 

I think I have not hitherto used the technical phrase 
chose in action, meaning a thing to which a person is 
entitled, without having the possession of it. Tjius, a debt, 
money due to one, is, of all choses in action, the most 
common. A chattel which a person withholds from the 
owner is a chose in action. 

Blackstone (a) says : ** bonds, hills, and notes, which 
'' concern mere choses in action, were also, at the common 
** law, held not to be such goods whereof larceny might be 
'' committed, being of no intrinsic value, and not importing 
any property in possession of the person from whom 
“ they were taken.” By the words “ fio intrinsic value” 
the commentatbr means that the paper, on which a bond, 
or a bill of exchange, or a note of hand is written, is not 
of any appreciable value. Thus may be distinguished the 
case of stealing either of those instruments from that of 
stealing a record ; the parchment on which a record is 
(a) 4 Blackdtone’s Coin men tarflit 
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written being, as waste parchment, a thing of some iraliie. 
It is well known that many valuable parchment manuscripts 
have been stolen and used up book-binding and for 
other purposes. * 

• In the passage quoted from Blackstone’s Commentaries, 
bonds, bills, and notes only are named; but they must be 
regarded as examples of written securities, being the titles, 
or evidences of the title, to choses in action infinite in 
number and in variety of species. 

The hflth section of Peel’s Larceny Act enacts to an 
effect which may be thus shortly stated : Any person who 
shall steal any security being the title, or evidence of the 
title, to any share or interest in any public stock or fund, 
or in any fund of any body corporate, company, or society, 
or* to any deposit in any savings-bank, or shall steal any 
security for money, or any warrant or order for the delivery 
or transfer of any goods or valuable thing, shall be guilty 
of a felony, for which he may be punished in the same 
manner as if he had stolen any chattel of the same value 
as the share, interest, or deposit, the money due, or the 
goods or valuable thing. 

There are acts of parliament providing for the severe 
punishment of persons who steal letters sent by the post. 
Making only this slight reference to those statutes 1 think^ 
I have said quite enough of those parts of modern legis- 
lation, by which is altered that part of the common law 
which treated as a mere trespass the stealing of writings, 
not having some intrinsic value, such as a parchment 
manuscript might have by reason of its material, or a 
manuscript book might have by reason of its contents. 

1 now recur to the doctrine that a ward, being a part of 
his guardian’s real property, cpuld not, according to the 
common law, be the stibject of larceny. To some extent 
this is now modified by one of Peel’s Acts passed in 1828, 
** for consolidating and amending the statutes in England 
relative to offences against the person’«’<a). 

The twentieth dkection enacts to the effect, that any 

9 George TV., chapter 31. 
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person who shall unlawAilly take or cause to be taken any 
unmarried girl, being under the age of sixteen years, out of 
the possession and again||t the will of her father or mother, 
or of any other person having the lawful care or charge of 
her, shall be guilty of a misdemeanor, and shall be liable 
to be punished by fine or imprisonment or both. 

The twenty-first section enacts to the effect, that if any 
person shall maliciously, either by force or fraud, lead or 
take away, or decoy or entice away or detain, any child 
under the age of ten years, with intent to deprive the 
parent or parents, or any other person having the lawful 
caie or charge of such child, of the possession of such 
child, or with intent to steal any article upon or about the 
person of such child, or shall with any such intent as afore- 
said receive or harbour any such child, knowing the same 
to have been, by force or fraud, led, taken, enticed, de- 
coyed or detained, every such offender, and every person 
counselling, aiding or abetting such offender, shall be guilty 
of felony. The punishment for any offence specified in this 
enactment is penal servitude for not more than seven years 
and not less than three years, or imprisonment with or 
without hard labor, for not more than two years, and, if a 
male, to be once, twice or thrice publicly or privately 
whipped. 
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^1. AnimaU stolen, 

2. Domestic Animah serving 

for Food, 

3 . Oxeuy ^c, 

4. Sheep, 

6. Stoine, 

6. Domestic Poultry, 

7. Wild Animals confined and 

serving for Food, 

8. Deer, 

0. Hares, 

IC^ Dabbits, 

11. Fish, 

12. Pheasants, 

18, Partridges, 


14. Swans, 

15. Pigeons, 

16. Don^stie AnbnaU not serv- 

ing for Food, 

17. Horses, 

18. Asses, 

10. Mules, 

20. Dogs, 

21. Cats, 

22. Ferrets, 

23. Ardmals kept for Amuse- 

ment, 

24* l^ngir^g Birds^ ^c, 

525. Parrots^ Monkeys^ jrc. 


Accorbino to the common law it was larceny to steal 
some animals ; it was not larceny to steal otliers. In order 
to inform you of the interesting details of this part of our 
unwritten law, I now extract from Blackstone’s Com- 
mentaries (a) five passages, arranging them in an order 
different from that in which they occur in the work itself 
Tlie summary thus expressed of the law relative to the 
stealing of animals is imperfect; but 1 think it clearer than 
any given by any other writer. The study of it will enable 
you to understand the effect of several sections of Peel’s 
Larceny Act (^), providing for the punishment of persons 
by whom are stolen some of the animals, the stealing of 
which is, accoi^ing to the common law, not larceny. 

1. ^^Of all valuable domestic animals, as horses, and of 
** all animals domitee naturae, which serve for 
food, as swine, sheep, poultry and the like, 
** larceny may be committed. 


(a) 4 Blackstone’s Commentaries, 234, 235. 
(5) 7 & 8 George lY., chapter 20. 
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2. Larceny cannot be dbmmitted of animals in which 

there is no property^ either absolute or qualified^ 
as of beasts that are ferae naturae, and unre- 
claimed, such as deer, hares and conies, in a 
forest, chase or warren ; fish, in an open riaer 
or pond ; or wild fowls at their natural liberty. 

3. ** But if they are reclaimed or confined, and may 

serve for food, it is otherwise, even at common 
law : for of deer so enclosed in a park that they 
may be taken at pleasure, fish in a tank, and 
** pheasants or partridges in a mew, larceny may 
be committed. 

4. ** It is also said that if swans be lawfully marked, it 

^Ms felony to steal them, though at large in 
a public river ; and that it is likewise felon^ to 
steal them, though unmarked, if in any private 
river or pond ; otherwise it is only a trespass. 

6. ** As to those animals which ddl^not serve for food, 
“ and which therefore the law holds to have no 
** intrinsic value, as dogs of all sorts, and other 
creatures kept for whim and pleasure, though a 
man may have a bare property therein, and 
** maintain a civil action for the loss of them, yet 
they are not of such estimation, as that the 
crime of stealing them amounts to larceny.” 

On these five passages I shall now comment, taking from 
their text a few words at a time, according to the method 
of some ancient law writers. 

All valuable domestic animals. — It is not correct to say 
that of all valuable domestic animals larceny may, accord- 
ing to the common law, be committed ; for a dog, though 
a valuable domestic animal, is uot a subject of larceny. 
The fifth passage implies that dogs are only kept for whim 
and pleasure. There are many dogs, sheep-dogs, watch- 
dogs, and terriers, kept for the destruction of vermin, for 
instance, which are of real utility. It is difficult to deny 



LBCTURB LXXIV. 189 

the utility of many sporting dogs^ though many of them 
are kept oiily for pleasure. 

As a matter of taste, you would have been better pleased 
if there had been an ancient usage and dustom, a part of 
the common law of the land, treating with, at least, as 
great respect man’s faithful companion and friend, the dog, 
as man’s laborious slave, the horse. 

I think the only valuable domestic animals, not serving 
for food, which could by the common law be subjects of 
larceny are the horse, the ass and the mule ; and that to 
give accurate expression to the rule stated in the first of my 
extracts from Blackstone those three animals should be sub- 
stituted for ** all valuable domestic animals.” 

Prescribing a specific severe punishment for stealing a 
horse, a section in Peel’s Larceny Act leaves the stealing of 
an ass, or of a mule, to be dealt with as a simple larceny, 
for which another s^ion prescribes a less punishment. 

Domitse naturm.-^y animals domitm natures are meant 
certain well-known species, or to speak with scientific pre- 
cision, certain well-known varieties of certain species of 
animals whose natures have been changed by an indefinitely 
long association with mankind. They are said to be do- 
mitSB naturae as distinguished from animals ferae naturae. I 
think it better to speak of them as domestic animals. 

Serve for food. — Of domestic animals, besides the horse, 
the ass, and the mule, those only which serve for food could, 
by the common law, be subjects of larceny. From the 
instances given of them by Blackstone is omitted the chief 
of them, the ox. 

That they serve for food is the circumstance that gives 
to wild animals, confined, the value that makes them, by 
the common law, subjects^ of larceny. 

Deer in a forest or chase. — The twenty-sixth section of 
Peel’s Larceny Act enacts to the effect that, if any person 
shall, unlawfully and wilfully, course, hunt, snare or carry 
away, or kill or wound, or attempt to kill or wound, any 
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deer kept or being in the unenclosed part of any forest, 
chase or purlieu, he shall, on conviction before a justice 
of the peace, forfeit a sum of money not exceeding fifty 
pounds. 

The same section enacts to the effect that, if any pereon, 
convicted of any of the offences just described, shall ofij^nd 
a second time by committing any of those offences, his 
second offence shall be a felony, and he shall be liable to be 
punished as in a case of simple larceny. 

Deer in a park. — ^The same section also enacts to the 
effect that, if any person shall, in respect of any deer kept 
or being in the enclosed part of any forest, chase or purlieu, 
or in any enclosed land where deer shall be usually kept, 
commit any of the offences which I have just specified, he 
shall be guilty of felony, and shall be liable to be punished 
as in a case of simple larceny. This enactment may be 
regarded as confirming and extending^e common law rule, 
treating as a felony the stealing of deWin a park. 

For a definition of a forest, of a chase, and. of a purlieu, 
I content myself with refemng you to Manwood's Forest 
Law, especially the twentieth chapter. The subject is inte- 
resting to those who take pleasure in illustrating history 
and law, each by the other. 

Hares and conies. — ^To steal a rabbit or a hare kept in 
a hutch, or otherwise confined, would be larceny by the 
common law. 

Hares and conies in a warren. — ^The thirtieth section of 
Peel’s Larceny Act makes it a misdemeanor, unlawfully and 
wilfully, in the night, to take or kill a hare or coney in 
any warren or ground lawfully used for the breeding or 
keeping of hares or conies. The section not providing any 
specific punishment for this offence, a person guilty of it is 
subject to the common law punishment for a misdemeanor, 
fine or imprisonment, or both.* 

The same section enacts to the effect that, if any person 
shall, unlawfully and wilfully, in the day, in any such warren 



LECTUBB LEXIV, 


m 

or ground as aforesaid, take or kill any bare or coney, or 
set or use^any snare or engine for the taking of hares or 
conies, he shall, upon conviction before a justice of the 
peace, forfeit a sum of money not exceeding^ve pounds. 

« Pheasants and partridges in a mew.^Pigeons are more 
copimoiily kept in a confined or reclaimed state than phea- 
sants or partridges. To steal from a pigeon-house or box 
pigeons either kept in close confinement, or, as is more 
usual, accustomed to fly away from the pigeon-house or box 
and return to it as their home, is, by the common law, a 
larceny. 

^ The thirty-third section of Peefs Larceny Act enacts to 
the effect that, if any person shall unlawfully and wilfully kill, 
wound or take anyliouse-dove or pigeon under such circum- 
stdlhces as shall not amount to larceny at commo#law, he 
shall, upon conviction before a justice of the peace, forfeit, 
besides the value of the bird, a sum of money not exceeding 
five pounds. This llause might apply to the case of a per- 
son stealing.a pigeon when away from home. 

Fish in an open river or pond. — The thirty-fourth section 
of Peers Larceny Act enacts to the effect that, if any per- 
son shall unlawfully and wilfully take or destroy any fish 
in any water running through or being in any land adjoining 
or belonging to the dwelling-house of any person being the 
owner of the water or having a right of fishery therein, the 
offender shall be guilty of a misdemeanor. 

The same section enacts to the effect that, if any person 
shall unlawfully and wilfully take or dei^troy, or attempt to 
take or destroy, any fish in any water, not being such as 
aforesaid, but which shall be private property, or in which 
there shall be any private right of fishery, the offender shall, 
on conviction before a justice of the peace, forfeit, besides 
the value of any fish taken or destroyed, a sum of money 
not exceeding five pounds. 

In a subsequent part of the same section is a proviso, that 
nothing before contained in the section shall extend to any 
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person angling in the day-time ; but that if any person shall, 
by angling in the day-time, unlawfully and wilfully take or 
destroy, or attempt to take or destroy, any fish in any such 
water as firstljj^in the section mentioned, he shall, on con- 
viction before a justice of the peace, forfeit a sum of monej^ 
not exceeding five pounds, and if in any such water as lasdy 
in the section mentioned, he shall, on a like conviction, for- 
feit a sum of money not exceeding two pounds. 

The thirty-fifth section enacts to the effect that, if any 
person shall be found fishing against the provisions of the 
act, it shall be lawful for the owner of the ground, water or 
fishery, his servants, or any person authorized by him, t^ 
demand from the offender any fishing implements then in 
his possession, and, in case the offended shall not imme- 
diately dtliver them up, to seize them for the use of subh 
owner. In the same section is a proviso exempting from 
the payment of any damages or penalty any angler by 
whom any implements shall be delivered up, or from whom 
they shall be taken, according to the enactmei][t contained 
in the section. 

Animals which do not serve for food. — It is not correct 
to say of all animals that do not serve for food, that they 
cannot, by the common law, be subjects of larceny, inas- 
much as it is a common law larceny to steal a horse, an ass, 
or a mule. 

Dogs of all sorts and other creatures kept for whim and 
pleasure. — The thirty-first section of Peel’s Larceny Act 
enacts to the effect that, if any person shall steal any dog, 
or any beast or bird ordinarily kept in a state of confine- 
ment, not being the subject of larceny at common law, the 
offender shall, on conviction before a justice of the jjiieace, 
forfeit, besides the value of the dog, bird or beast, a sum 
of money not exceeding twenty pounds. If a person so 
convicted is afterwards guilty of a similar offence, his 
punishment,' on conviction before one justice, is to be impri- 
sonment, with or without bard labour, for not more than 
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twelve calendar montbs ; if the eoimction ia, before two 
justices, they may further order the offender, if a qiiale, to 
be once or*twice publicly or prirately whipped. 

« Dogs of all sorts and other creatures kept for whim and 
pleasure. — Dogs, cdts and ferrets are specially mentioned 
in the law books as not being the subjects of larceny, and 
in respect of ferrets there is a decision to that effect That 
dogs, cats and ferrets are all useful animals serres to take 
them out of the terms of Blackstone’s description of ammals, 
in respect of which, though reclaimed, larceny cannot be 
committed ; they cannot be said to be kept only for whim 
and pleasure. Other writers speak of them as being of too 
base a nature to be the subjects of larceny. What may be 
meant by the phrase, base nature, so applied, is not ex- 
plained. But for the horse, the ass and the mule, being 
subjects of larceny, it might be taken to mean not serving 
for food. 

Of other animals often kept for whim and pleasure a long 
list might be made, including obviously singing birds, par- 
rots, chained monkeys and tame foxes. 

As a close to this lecture you may like to have a sum- 
mary, prepared by me, of the animals, the stealing of which 
is, by the common law, the felony called larceny. In 
framing it I have taken pains to avoid, what appear to 
me to be the faults of former writers. 

’This is my summary : — 

1. All domestic animals serving for food : such as oxen, 
sheep, goats, swine and domestic poultry. 

2. Some domestic animals not serving for food : namely, 
horses, asses, mules. 

3. Confined wild animals serving for food : such as deer, 
hares, rabbits, pheasants, partridges, fish. 

4.. Pigeons in a house or box in which they are kept, or 
from and to which, as their home, they are in the habit of 
flying. 

II. 


o 
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5. Marked swans, though at large; unmarked swans, 
kept on a pond or private stream. 

For the common law felony of stealing any animal com- 
prised in this summary. Peel’s Larceny Act (a) prescribes 
the punishment. , ^ 

If any animal, not comprised in this summary, is stolen, 
the wrong is a mere trespass, the remedy for which is an 
action at law, unless Peel’s Larceny Act prescribes a punish- 
ment for it. 

(a) 7 & 8 George IV., chapter 29. 
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Arrest of (Mminah, 

2. Search Warrant, 

3. Fraud, 

4. False Pretence, 


5. False Promise* 

6 . Misdemeanor merged in 

Felony, 


I RECALL your attention to the sixty-third section of Peel’s 
Larceny Act (a), giving powers to arrest on the spot persons 
guilty of any oficnce for which punishment is prescribed by 
that statute^ and giving a justice of the peace power to 
grant a warrant to search for any property in respect of 
whj^h any such offence may have been committed. You 
have seen that these powers apply to thefts of minerals, 
trees, fixtures, writings and animals, and other tilings which 
are not, as well as those things which are, according to the 
common law, subjects of larceny. 

The fifty-third section of the same statute prescribes a 
punishment for a very common offence, which, though not 
larceny, implies guilt of the same character as that of lar- 
ceny, the offence of obtaining property by a false pre- 
tence. The powers given by the sixty-third section apply 
to persons guilty of this offence and to property obtained 
by it. 

This fifty-third section recites that a failure of justice 
frequently arises from the subtle distinction between lar- 
ceny and fraud, and, to remedy this, enacts to the effect 
that any person who by any false pretence obtains any 
chattel, money of valuable security, with intent to cheat or 
defraud any person of the same, is guilty of a misdemeanor. 
The section also provides^ to the effect that a person in- 
dicted for this misdemeanor shall not be acquitted by rea- 
son of his having obtained property in such a manner as to 


(a) 7 & 8 George IV., chapter 29. 
o2 
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be guilty of larceny, and that a person tried for the mis- 
demeanor shall not afterwards be prosecuted, oi^ the same 
facts, for larceny. The punishment for this misdemeanor 
is penal servitude for not more than seven years and not 
less than three years, or fine or imprisonment, or both. 
The imprisonment may be with or without hard*labour. 

The section before us recites that a failure of justice fre- 
quently arises from the subtle distinction between larceny 
and fraud. To you this may require explanation. 

When a falsehood is a trick, or a part of a trick, by 
means of which a person gets f>ossession of a chattel,, with 
the intention of depriving the owner of it, the crime is 
either larceny or fraud ; but whether it is the one or^he 
other depends upon the question whether the circumstances 
show that the owner was induced by the false pretence to 
part with the right of property in the chattel or only to part 
with the possession of it. If he meant to part with the 
possession only, the ofience is larceny ; if he meant to part 
with his right of property, the oiFence is that of obtaining 
property by a false pretence. 

From a multitude of cases having reference to this dis- 
tinction I select a few decisions, the purport of which is 
capable of being stated in a few words. 

Upon the trial of a person charged with stealing two silver 
cream ewers it appeared that, after he had left the service 
of a customer of a silversmith, he went to the silversmith’s 
shop and falsely told him that his master, meaning the 
customer whose service be had left, wanted a silver cream 
ewer, and desired the silversmith to give one to him and to 
put it down to his master’s account. The- silversmith gave 
the prisoner two silver cream ewers, that his customer 
might choose one. It was decided that the silversmith 
sending two ewers, in order that one might be chosen, 
parted with the possession only, and that the offence was 
larceny ; but if he had sent but one cream ewer he would 
have parted with his right of property and the offence 
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would not have been larceny <a), and would have been the 
offence^ of obtaining property by a false pretence. 

In another case Mr« Justice Patteson treated as a part- 
ing with possession only, and not as a parting with the 
right of property, die sending of five shawls in order that 
a choice might be made of one (ft). 

A person went to an inn, on a fair day, and told the 
ostler to bring out his horse, and upon the ostler saying he 
did not know which it was,* went into the stable, and, 
pointing out a mare, falsely said it was his« By this false 
pretence he obtained what was deemed possession of the 
mare, and it was decided that he was guilty of larceny (c). 
Tjp owner of the mare did not part with his right of pro- 
perty. 

% person who, by falsely pretending to a carrier’s servant 
that he was the person to whom goods were directed, 
obtained possession of them, was decided to be guilty of 
larceny (d). The right of propeity was not parted with. 

Bear in mind that the statute does not abolish this dis- 
tinction. It only prevents a person, indicted for a fraud as 
a misdemeanor, being acquitted, or prosecuted a second 
time, by reason of his guilt being that of larceny ; as, but for 
the statute, he might be on the general principle of which 
I have spoken before, that a misdemeanor, being also a 
felony, merges in the felony. 

In a case of a false pretence being a trick, or part of a 
trick, amounting to larceny, the offender may still be indicted, 
in the first instance, for the felony, and so receive, in a case 
of horse stealing for instance, a severer punishment than 
that prescribed for the misdemeanor. 

As to other misdemeanors than that of obtaining property 

(а) The King v. Davenporty reported by Archbold in bis edition of 
Pcrl’b Acts ; 2 Russell on Crimes, Greaves’ Edition, 28. 

(б) The King v. Savage y 5 Carrington & Payne, 143 ; 2 Russell 
on Crimes, Greaves' Edition, 28. 

(c) The King v. Pitman^ 2 Carrington & Payne, 423. 

\d) The King v. Longatreethy 1 Moody’s Crown Cases, 137. 
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by a false pretence, the practical effect of the principle, that 
a misdemeanor merges in a felony is modified by a statute 
made in 1851 (a), containing an enactment to the effect that a 
person tried for a misdemeanor shall not be entitled to be 
acquitted by reason of his guilt appearing to be a felony, 
and that a person tried for a misdemeanor shall not after- 
wards be prosecuted, on the same facts, for a felony, unless 
the court shall think fit to discharge the jury from giving a 
verdict, and direct the person to be indicted for the felony. 

Innumerable decisions have been given as to what false- 
hoods are, and what falsehoods arc not, false pretences 
within the meaning of the fifty-third section of PeeKs 
Larceny Act and within the meaning of an enactn[|ppt 
made in the reign of King George the Second having the 
same object. With reference to this part of our subject I 
shall content myself by adverting to only two points. 

' 1. To be a false pretence wdthin the meaning of Peel’s 
Larceny Act a statement must be a false pretence of some 
existing fact, and not a mere false promise in respect of the 
future. 

2, To a false pretence within the meaning of the statute, 
words, whether written or spoken, are not essential. A 
man’s conduct, without words, may amount to a false 
pretence. 

For illustrations of these two points I think it quite 
enough to refer you to those parts of Russell on Crimes, 
edited by Greaves, which apply to them. For what you 
may there read I cannot, even for you, attempt to write a 
substitute. 


(a) 14 & 16 Victoria, chapter 100, sectiou 12. 
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1. Justice of the Peace. Duty 
• out of Qjucarter Sessions. 

2. Summary ^Jurisdiction, ex-- 

erdsed in Public. 

3. Preliminary Investigatiofis 

may he private. 

4. Depositions. 

6. Prisoner's Statement. 

G. Demand. 


7. Commitment, 

8. Bail. 

9. liecoynizance, 

10. Imprisonment, 

11. Process, 

12. Warrant, 

13. Cause to he stated. 

14. Habeas Corpus, 


I NOW remind you of the lectures in which I spoke of the 
varfbiis ways in »which persons, accused of crimes, are 
brought before justices of the peace. 1 had then in view 
the point at which I am now arrived. 

I do not purpose to say anything more of the duty of 
justices of the peace in respect of their summary jurisdiction 
under the Criminal Justice Act, or under any other statute. 
1 shall now fjpeak only of those cases in which they have 
not a summary jurisdiction, or in which, having it com- 
bined with a power to exercise it or not as they may think 
fit, they do not exercise it. 

With regard to a person brought before a justice of the 
peace and charged with a crime, in respect of which the 
justice has not, or, having a choice, does not think proper 
to exercise, a summary jurisdiction, the duties of the justice 
are defined by a statute made in 1848(a) to facilitate 
the performance of the duties of justices of the peace out 
of sessions with respect to persons charged with indictable 
offences. 

The provisions of this statute are so remaiSably precise 
and clear, that 1 cannot think 1 should be rendering you 
any service by attempting to state the effect of any parts 
of it, as I am in the habit of doing with respect to 
acts of parliament, to which I direct your . attention, — 
sooner or later every law student and every magistrate 

{a) 11 & 12 Victoria, chapter 42. 
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becomes well acquainted with the details of this useful 
part of the statute law by consulting from time to time the 
statute itself. 

The manner in which a justice of the peace investigates 
a charge, in respect of which he does not exercise a sum- 
mary jurisdiction, is so minutely prescribed by some sec- 
tions of the statute, and his duties, witli reference to other 
points are so carefully described in other sections, that the 
statute itself has the character of a book of practice, a 
manual, for which it would be difficult to frame a substitute. 

One section of the statute carefully confirms the rule of 
law, that the room in which the investigation is taking 
place is not an open court, and also confirms the power of 
the justice to order the exclusion of persons from it. I 
have before told you that a summary jurisdiction must be 
exercised in an open court. The reasons are apparent for 
this distinction between a court in which justice is definitely 
administered, and a room in which a magistrate superin- 
tends a preliminary inquiry. In the latter jgse publicity 
might greatly tend to defeat the object of tfiPinquiry. It 
often happens that a part of the evidence is taken at one 
sitting, and the prisoner is remanded and again brought 
before the justice. This sometimes happens more than 
once. During a remand, the friends of the accused may 
be as active in stifling, as the police in searching out, proofs 
to which the previous evidence has directed their attention. 
This inconvenience may be prevented by a justice exer- 
cising his power to order the room in which he sits to be 
cleared. There is seldom occasion to do this. 

By clearly expressed enactments five points are specially 
provided for|| 

1. The depositions of the witnesses are to be taken in 
writing in the presence of the accused, and he is to be at 
liberty to cross-examine them. 

2. The accused is to be cautioned that he need not make 
any statement, but that, if he makes a statement, it may be 
used against him at his trial. Any statement he makes is 
to be taken down in writing. 
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3. If it appears that any promise or threat has been 
made to induce him to confess his guilt, he is farther to be 
cautioned* that he has nothing to hope from the jmmise 
or fear from the threat, and that, notwithstanding the 
promise or threat, any statement he may make may be 
given in evidence against him* 

4. A prisoner committed for trial, or holden to bail for 
that purpose, is entitled to copies of the depositions against 
him. ^ 

6. If, at the time of the trial, a witness is dead, or so ill 
as not to be able to ftavel, bis deposition may be read as 
evidence. 

The investigation usually ends, if not in the dismissal of 
the charge, in the committal of the accused for trial at the 
q Barter sessions, or in the country at the assizes, or in 
London and its immediate neighbourhood at the Central 
Criminal Court. 

Justices of the peace have ample discretionary powers 
to admit ^xused persons to bail instead of sending them 
to gaol tdBwait tlieir trial. Of these powers, and of the 
exercise of them, and of the recognizances which the jus- 
tices take from the sureties of the accused for his appear- 
ance in the court in which he is to be tried, I might have 
much to say but for the minute instructions and forms 
contained in the statute itself. 

Blackstone says (a): **To make imprisonment lawful it 
must either be by process from the courts of judicature, 
" or by warrant from some legal officer having authority 
to commit to prison ; which warrant must be in writing, 
under the hand and seal of the magistrate, and express 
the causes of the commitment, in order^g be examined 
into (if necessary) upon a habeas corpus. If there be no 
cause expressed, the gaoler is not bound to detain the 
“ prisoner ; for the law judges in this respect, saith Sir 
Edward Coke, like Festus, the Roman governor, that it 
** is unreasonable to send a prisoner, and not to signify 
withal the crimes alleged against him.” 

(a) I Blackstone’s Commentaries, 137. 
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Habeas corpus. — To an English lawyer these are as 
magical words ; and he is never more animated, in speech 
or in writing, than when they are his theme. I'hese two 
words are the name of a writ, by means of which, or by 
means of an application for it, a person imprisoned, or 
otherwise confined against his will, has a right to have the 
legality of his detention considered by a court of justice 
having power to discharge him from illegal custody, or to 
admit him to bail, or to remand him to legal custodjf! 

This writ takes its force from an ancient usage and 
custom to issue it and to obey it. This usage and custom, 
itself a part of the common law of the land, is strengthened 
and extended by several parts of the statute law, which 
I shall make the subject of a distinct lecture. 

The writ may be issued from either of the Courts bf 
Chancery, Queen’s Bench, Common Pleas and Exchequer, 
and commands the person detaining the person named in 
the writ to have immediately his body in the court from 
which the writ is issued. It is applied for, no^s a matter 
of course, but by a motion founded on affidavfl^ and it is 
granted, if, by the affidavits, it appears that the imprison- 
ment is unlawful or that its legality is questionable, or that 
the prisoner ought to be admitted to bail. 

The writ is in this form : — 

Victoria, by the gi’ace of God of the United Kinofdom of 
Great Britain and Ireland Queen, Befenider of the Faith, to 
the keeper of our gaol at Maidstone, in and for the county of 
Kent, greeting: We command you that you have in our court 
before us at Westminster immediately after the receipt of this 
our writ the body of John Smith, being detained* under your 
custody as is said, together with the day and cause of his 
being taken and detained, by whatsoever name he mayij^e 
called therein, i(|P^undergo and receive all and singular such 
matters and things as our said court shall then and there con- 
sider of and concerning him in this behalf: And have you then 
there this writ. 

Witness, Sir Alexander James Edmund Cockburn, Baronet, 
at Westminster, the seventeenth day of November, in the 
tw’enty-fourth year of our reign. 

By the Court. 
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Habeas Corpus, 

2. Petition of Right, 

3. Impt‘isomnent, Commandof 

the King, 

4. Privy Council, 

5. Imprisonment without Cause 

assigned, 

6. Star Chamber, 

7. Habeas Corpus Act, 

8. Commitment for Crime, 

9. Persons Bailable, 

10. Treason, 

11. Felony, 

12. Term. 


13. Vacation, 

14. CivU Process, 

16. Imprisonment in Scotland or 
Ireland^ or beyond Sea, 

16. Detention without Process, 

17. Disobedience of Habeas Cor» 

pus, 

18. Truth of Return examined, 

19. Discharge, 

20. Bail, 

21. Remand, 

22. Wife detained, 

23. Child detained. 

24. Judges, Independence, 


Ihr celebrated Petition of Right, which became by the 
assent of the King, Charles the First, an Act of Parlia- 
ment (ri), Q^tes as one of the grievances intended to be 
redressed, that, against the tenor of the Great Charter, and 
of a statute made in the reign of King Edward the I'hfrd, 
and other the good laws and statutes of the realm, divers 
of the king’s subjects had of late been imprisoned without 
any cause shown, and when for their deliverance they were 
brought before the king’s justices by the king’s writ of 
habeas corpus, there to undergo and receive as the court 
should order, and their keepers commanded to certify the 
cause of their detainer, no cause was certified but that they 
were detained by the king’s special command, signified by the 
of the Privy Council, and yet were returned back to 
several prisons, without being charged wilfl^any thing to 
which they might make answer according to law. The 
enactment applicable to this grievance is that ^'no freeman 
in any such manner as is before mentioned be imprisoned 
or detained.” 


(a) 3 Charles I., chapter 1. 
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Not to speak of the history of this great law, and of the 
fatal disregard of it by the monarch from whom it was 
wisely exacted by a parliament of which true 'patriotism 
was the leading motive, we learn from the history of every 
country and of every period that all tyrannies, regal 
republican, chiefly oppress those who are subject to their 
power by imprisoning them, without cause assigned, and 
without opportunity of appealing to any judicial tribunal. 

Some parts of my next extract from Blackstone serve 
to bring to mind, at the same time, the ancient republic of 
Venice and the modern kingdom of the Two Sicilies. As 
to the latter, writing in the winter of the year 1860, I 
think of the prisons of Naples and Palermo, and of the 
events of the past summer and autumn. 

Blackstone says : Some have thought, that unjust 'at- 
tacks, even upon life, or property, at the arbitrary will 
** of the magistrate, are less dangerous to the commonwealth, 
than such as are made upon the personal liberty of the 
" subject. To bereave a man of life, or by, violence to 
confiscate his estate, without accusation or tiUll, would be 
so gross and notorious an act of despotism, as must at 
once convey the alarm of tyranny throughout the whole 
kingdom. But confinement of his person, by secretly 
hurrying him to gaol, where his sufferings are unknown 
or forgotten, is a less public, a less striking, and therefore 
a more dangerous engine of arbitrary government.” 

The statute by which, about twelve years after the peti- 
tion of right, the Court of Star Chamber was abolished, 
contains an enactment for securing the right, to a writ of 
habeas corpus, of every person imprisoned by the order of 
the Court of Star Chamber, or of any court havin^or 
pretending to nave, a like jurisdiction, or by command or 
warrant of the king, or of the council board, or of any lords 
or others of the privy council. 

The praises lavished by historians and lawyers on the 
next of the laws I am now reviewing, the famous Habeas 
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Corpus Act (a), made late in the reign of King Charles the 
Second, are well deserved. Combined with the common 
law it is* a law of inestimable value, cherished by all 
Englishmen as an essential part of those of their laws by 
which personal liberty is secured. 

The statute recites to the efiect that great delays had 
been used by sheriffs, gaolers, and other officers, to whose 
custody persona had been committed Ibr crimes, or supposed 
crimes, in making returns of writs of habeas corpus, by 
different shifts to avoid yielding obedience to the writs, 
contrary to their duty and the known laws of the land, 
whereby many of the king’s subjects had been, and there* 
after might be, long detained in prison, in cases where by 
law they are bailable. This recital is followed by a section 
beginning with these words : “ for the prevention whereof 
and the more speedy relief of all persons imprisoned for 
any such criminal, or supposed criminal matters and it 
proceeds to make an enactment requiring' the sheriff, or 
gaoler, or other person, to whom a writ of habeas corpus is 
delivered, to bring before the court or judge before whom 
the writ is made returnable the person named in the writ, 
unless committed for treason or felony, within three days if 
the place of detention is not more than twenty miles from 
the place where the court or judge is residing, within ten 
days if the distance is more than twenty, and not more than 
one hundred miles, and within twenty days if the distance 
is more than one hundred miles. This enactment serves 
well to place in view the contrast between the modes of 
travelling in the reign of King Charles the Second and in 
the reign of Queen Victoria. The section contains direc- 
ti(^ in respect of the expenses of travelling to be paid by 
tlie person in respect of whom the writ is issued. 

By reason of the courts sitting at Westminster only in 
term time, and by reason of the great length of some of . 
the vacations,^ a person might formerly be imprisoned for 


(a) 31 Charles II., chapter 2. 
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many weeks or even for several months without being able 
to sue out a writ of habeas corpus. To remedy this the 
statute contains an enactment imposing on the Lord Chan- 
cellor, the Lord Keeper of the Great Seal, and every one 
of the judges and barons of the King's Bench, Common 
Pleas and Exchequer, the duty of issuing, in time of vaca- 
tion, on the request of any person committed for any crime 
other than treason or Iblony, a writ of habeas corpus, and 
the further duty of admitting him to bail unless duly com- 
mitted for an offence in respect of which he is not bailable. 

The statute imposes great pecuniary penalties on the 
Lord Chancellor and other judges for denying, and on 
sheriffs and other officers for not duly obeying, writs of 
habeas corpus. 

One section makes a provision for the discharge ^of 
persons committed on charges of treason or felony, and 
not promptly brought to trial in pursuance of the commit- 
ment. 

The statute contains a provision that a discharge of a 
person from custody, in respect of a crime, shall not have 
the effect of discharging him from custody in respect of 
any civil cause. 

The statute contains enactments to prevent the undue 
removal of persons from one prison to another, and to pre- 
vent the imprisonment of inhabitants of England or Wales 
in Scotland or Ireland or in Jersey or Guernsey or other 
places beyond sea. 

Of the many useful provisions of which the Habeas 
Corpus Act consists, I have stated the general purport and 
effect of only those which are most prominent and in- 
teresting. 

You have seen that the Habeas Corpus Act contains 
provisions in respect of persons imprisoned as for crimes or 
in civil causes. In other cases, a comparatively modern 
act of parliament extends and regulates the right to writs 
of habeas corpus. 
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Of the statute (a) just mentioned, made in the year 1816, 
the first section enacts to the effect, that when any person 
shall be Confined or restrained of his liberty, except for 
a crime or supposed crime, or for debt, or by process in a 
civil suit, any one of the judges and barons of the King’s 
Bench, Common Pleas and Exchequer shall, upon com- 
plaint by or on behalf of the person confined or restrained, 
if it shall appear by affidavit tliat there is probable and 
reasonable ground for the complaint, award in time of va- 
cation a writ of habeas corpus, returnable immediately 
before the same judge or baron, or some other jucfge or 
baron of the same court. 

The second section provides for the punishment, as for a 
contempt, of any person not obeying a writ of habeas cor- 
pus issued in pursuance of the act. 

The same section permits a judge or baron, in the case 
of a writ of habeas corpus, issued late in a vacation, to 
make it returnable in court in the following term ; and it 
also enable^ a court to make a writ of habeas corpus, 
issued during a term, returnable before a judge or baron in 
time of vacation. 

The third and fourth sections enable any court or judge 
or baron, receiving a return to a writ of habeas corpus, in 
any case provided for by the act, to examine into the truth of 
the facts seated in the return, in order to discharge, admit to 
bail, or to remand, the person detained. 

Of this statute of 1816 I have mentioned only the most 
prominent parts. The sixth section applies to writs, issued 
in pursuance of the Habeas Corpus Act, the power to 
make a writ, issued in a vacation, returnable in term, or a 
writ, issued in a term, returnable in vacation, and the pro- 
vision for the punishment, as for a contempt, of a person 
disobeying a writ. 

It is an ancient usage and custom to issue the writ of 
habeas corpus in other cases than those of actual imprison- 


(a) 66 George III., chapter 100. 
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ment. For instance, it is sometimes used for the purpose of 
enabling a court or judge to restore to a husband his wife, 
or to a parent his child, unlawfully kept away frdm him by 
other means than personal confinement. 

1 rejoice in the reftection that in these lectures I have fougd 
a place for this account of the chief fortress of personal 
freedom, entrusted, by the laws of England, to the safe 
keeping of the judges of the realm, whose independence is 
secured by wise legislation. 

Before the revolution, and for a few years after it, the 
judges could be removed from their offices at the pleasure 
of the crown, a state of dependence of which some of our 
kings did *not fail to take advantage. According to a 
statute made in the reign of King William the Third (a), a 
judge cannot be removed from his office except in pur^iu- 
ance of an address from both houses of parliament ; and 
according to a statute made in the reign of King George 
the Third (d), the commissions of the judges are not vacated, 
as previously, by a demise of the crown. ^ 

The value of these two laws is abundantly evinced by 
the details of the State Trials before and since the revolu- 
tion. The contrast is unspeakably great. 


I know not whetJier any parts of the professional in- 
struction you will henceforth receive from me will take the 
form of lectures. Therefore it is yet uncertain whether 
this Second Series will be followed by a Third. 


(a) 13 William III., chapter 2. 
\a) 1 George III., chapter 23. 
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1. Tenure, 

2. Manor, 

3. Land, 

4. Buildings, 

6, Trees, Fences, 

6. Minerals, 

7. Fixtures, 

8. Allodial Land, 

9. Ftudal Land, 
10. Conquest, 


11. Confiscation of Land hy 

William the Conqueror, 

12. Grants to Normans. 

13. Feudal System, 

14. Feud, Fief, 

16. Fee, 

16. Escheat, 

17. Escheat for Felony. 

18. Suhinfeudation. 

19. Quia emptores. Statute. 

20. Alienation. 


These supplemental lectures on tenures are now written in 
deference to the wishes of a gentleman for whose opinion I 
have a great respect, and whose friendship I gained by 
means of the first series of my lectures. The right place 
for them would have been, in the first series, immediately 
before the lecture in.which copyholds are first spoken ofi 
Other friendly critics have mentioned to me as a defect in 
that lecture, the want of a definition of a manor. 

The subject of tenure is land, comprising not only, as it 
is right now to remind you, land according to the ordinary 
meaning of the word, but everything permanently annexed 
to it ; for instance, trees, fences and buildings. The hyper- 
bole : — cujus est solum, ejus est u.«que ad coelum, is good 
law, as to everything above' the surface of land, and it is 
equally the law, that everything below the surface be- 
longs to the owner of it. Of the exceptions by grant or 
prescription, as when one person may be entitled to the 
soil, to cultivate it or build on it, and another to the mine- 
rals below it, and of the numerous exceptions established 
by law, as in the case of the right of a tenant to fixtures 
set up by him for the purposes of trade, I need not now 
speak. It is enough for my present purpose to say that 

II. p 
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presumptively everything affixed to the land is a part of 
the land. 

That the presumption may be rebutted by evidence of a 
grant or prescription inconsistent with it, and that it may be 
rebutted by evidence of facts raising a legal exceptionf are 
points with which you will become familiar when, as a 
necessary and difficult part of your studies, you read the 
law of fixtures. 

Bear in mind then that, when in this lecture I speak 
of land, I mean land properly so called, however altered 
by the erection of buildings or otherwise, and as comprising 
all buildings standing on it. 

Also, I premise that, whenever in these supplemental 
lectures you meet with the word land, you are to under- 
stand that freehold land is meant, unless copyhold land or 
leasehold land is specified. 

Having thus, according to a good old fashion, defined 
the sense in which I intend to use a word capable of 
several meanings, I proceed to explain 'the nature of 
freehold tenure. 

You know the difference between allodial land and land 
the subject of tenure. Of allodial land the owner is the 
simple and absolute owner, as be is of any moveable things, 
for instance, of the furniture of his house, or of his clothes, 
or of his cattle. 

Of land not allodial the owner is only a tenant: he 
holds (tenet) of a person who, relatively to him in respect 
of the land, is his lord or superior. 

According to our law, conforming to what is called the 
feudal system, as it prevailed in some parts of Europe after 
the subversion of the Roman Empire, the owner of all land 
is the Crown, holding it of no human lord or superior. 
Land in the actual possession of the Crown may be said 
to be the only allodial land in this country; for, also in 
conformity with the feudal system, all land in England, 
not in the actual possession of the Crown, is holden either 
immediately of the Crown or of persons who hold of 
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the Crown, and who are termed the lords of those who 
hold of them. 

Of the system of tenures prevailing in England you 
must, early in your studies, make yourselves well informed. 
At this time I shall be content to speak only of some of 
the more striking features of the system. 

To what extent the feudal system prevailed in this 
country before the conquest is an obscure point I begin, 
therefore, by reminding you of the first great, and of the 
second greater, confiscation by William the Conqueror, of 
the lands of the Saxons, and of his lavish grants of them 
to his Norman followers. 

These confiscations and grants were so general, and 
affected territories so vast, that all the lands in England, 
with comparatively unimportant exceptions, may be said to 
have changed owners. As the grants were so made, that 
the grantees were to hold of the Crown, they may be said 
to have been one of the means by which the feudal system 
was established in England. 

Blackstone and other writers treat some laws made in 
the reign of the Conqueror in great councils of the realm, 
as an actual establishment or formal recognition of a feudal 
system of tenures in this country, binding all possessors 
of land to military service. But 1 think those laws may 
be regarded only as an express recognition of the duty of 
all freemen, whether owners of land or not to swear fealty 
to the king, and also to defend him in war; the reference 
to lands and tenements being applicable only to persons 
holding lands, whether of the king or of other lords by 
military services, and therefore being under a direct obli* 
gation, greater {ban that of others, to serve regularly ^in 
war. As 1 shall soon explain, there always -have been 
some lands, the tenure of which was not by military 
service. 

I think that the rule, that all lands, not the property of 
the Crown, are holden of the Crown, gradually became a 
part of the common law. The universal prevalence of an 

p2 
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ancient usage and custom, gradually formed to this effect, 
serves to account for all the lands in England becoming 
feudal, while in Normandy itself, whence, some say, the 
Conqueror brought the feudal system, and in other parts of 
France, there were, even before the French revolution 
destroyed feudal rights, some allodial lands. There were 
parts of France in which lands were presumed to be 
allodial until they were proved to be feudal. The same 
presumption has always prevailed in Germany and Hol- 
land. In England, on the contrary, all lands, not the 
property of the Crown, are not merely presumed to be, but 
actually are subject to tenure; none but the Crown lands 
being allodial. Thus says the common law of the land, 
that is ancient usage and custom, o 

The persons to whom the Conqueror and his succ&sors 
granted lands were, in respect of them, the immediate 
tenants of the Crown, and they and their heirs were ac- 
customed to grant portions of them to others to be holden 
by the grantees and their heirs, of the grantors and their 
heirs. 

Again, these grantees might grant the lands, or a portion 
of them, to be in like manner holden of themselves; and 
consistently with the law, there might be quite a chain 
of tenants : the immediate tenant of the Crown being the 
first, the actual possessor of the land being the last link. 
The immediate tenants of the Crown were said to hold of 
the king iq chief (in capite). 

In the event of the death of any grantee without heirs, 
or in the event of any subsequent failure of his heirs, the 
land escheated, that is, reverted, to the grantor or his 
hlirs. This liability to escheat was an essential incident 
to tenure. 

In the event also of a tenant being convicted of any 
felony, his land escheated to his lord. 

In the language of the feudal system, a person holding 
land of another was said to have a fee, fief, feodum, or feud. 
Hence is the origin of the word "feudal,” and of the 
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phrase feudal tenures/' Grants of land by others than 
the soverei^i^n have been^ with sufficient propriety, called 
subinfeudations ; and the habit of making them became a 
great evil, for which, in the reign of King Edward the First, 
a remedy was provided by a statute, called from its initial 
words, the Statute of Quia emptores. This statute enacted 
to the effect, that thenceforth it should be lawfbl to every 
freeman to sell, at his own pleasure, his lands or part of 
them, so that the buyer should hold the same lands of the 
chief lord of the same fee, by such customs and services, 
as the seller held them before. Thus subinfeudations 
became impracticable, and this is the law to this day. 

One obvious effect of the statute was, that thenceforth 
an escheat might happen, not on the failure of heirs of the 
original grantee, but on the failure of heirs of the purchaser, 
the substituted owner of the estate. jjEvery conveyance of 
an estate became, in reality the substitution of a tenant 
holding of the same lord, and in the same manner as the 
seller; and thik also is the law at this time. 
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1. Quia emptorea. Statute. 

2. Subinfeudation. 

3. KnighU Service, 

4. Wardship. 

6. Marriage, 


6. Escheat. ^ 

7. Escheat for Felony. 

8. Alienation of Land. 

9. Bestraints in Alienation. 

10. Edward the First, 


Having treated of the nature of tenure generally, I shall 
soon discuss the several species of tenures. But, before 
this, I wish you, with another object, to peruse the Statute 
of Quia emptores. 

You will then perceive that, according to the preamble, 
the intention of the legislature was to relieve the great men 
of the realm from the grievances they sustained by means of 
sales of land holden of them, and so conveyed as to be 
thenceforth holden by the buyers and their heirs, of the 
sellers and their heirs. 

Of these grievances, which were many, I will now, by 
way of illustration, specify four : — 

1. When the Statute of Quia emptores was made, a 
very extensively prevailing tenure of land was that called 
tenure by knight-service, the service in respect of it being 
that of serving the lord of the fee in war. Now, while 
subinfeudations were lawful, a lord of a fee, needing the 
military services of his freeholders, might find that, by 
means of subinfeudations granted by themselves or their 
ancestors, they had become so impoverished as not to be 
in a condition to perform their services. At ihe same time, 
nM being the lord of the substituted tenants, he would not 
be able to exact the services from them. 

2. You know that one incident of tenure by knight- 
service was, that the lord of a fee had the wardship of the 
person and lands of any male tenant inheriting under the 
age of twenty-one years, and of any female tenant in- 
heriting under the age of fourteen years. The wardship 
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continued, in tiie case of a male until he ^as twenty-one 
years old, in the case of a female until she was sixteen 
years old. ^The lord maintained and educated the infant 
tenant, and provided for the performance of the services, 
anc^ did not account to any one for the profits of the lands. 
A wardship might be of great value ; but it might also be 
worthless by reason of the ancestors of the ward having 
parted with their lands by way of subinfeudation. 

3. The lord of an infant tenant might dispose of his 
ward in marriage, he might, in fact, sell the marriage ; and 
a ward, refusing a marriage offered by his lord, forfeited to 
him the money-value of the marriage. It is plain, that by 
reason of subinfeudations granted by a ward’s ancestors, his 
marriage might be of little or of no value. This grievance is 
specially referred to in the Statute of Quia emptores. The 
right of a lord to sell the marriage of his ward implies a 
coarseness of sentiment prevailing in the times in which 
the right existed. The tyranny with which it was exer- 
cised must have been a greater grievance to the youthful 
tenants than the loss of its advantages could be to the 
lords. 

4. A family impoverished by subinfeudations might by 

change of residence, or by falling into obscurity, be lost 
sight of by the lord of the fee, and there might be a failure 
of heirs, or a conviction for felony, and a consequent 
escheat, which might never come to the knowledge of the 
lord ; and the lands might, to the lord’s injury, remain in 
the possession of the representatives of persons to whom 
they were granted by way of subinfeudation, and ^whose 
estate ought to cease upon the failure of the heirs of the 
person who granted it, out of whose estate it was in tvuth 
carved. ^ 

Returning to the statute, and passing on from the pre- 
amble, you will perceive that the effect of the direct 
enactment, expressly stated to be made at the instance of 
the great men of the realm, is to establish the right of all 
freehold tenants to sell their lands at their own pleasure. 
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the immediate interests of the great men themselves being 
provided for, less directly, by words qualifying the direct 
enactment. In truth, tliis ingeniously framed law, made 
for the beneht of the great men and securing to them 
great advantages, conferred upon all freehold tenant, a 
power of the first importance, that of selling their lands at 
their own pleasure. Thus was impliedly repealed a clause 
in the great charter (or rather in the confirmation of it in 
parliament, in the reign of King Henry the Third, for the 
clause was not in the great charter of King John), pro- 
hibiting the gift or sale of land, unless the giver or seller 
reserved to himself enough land to enable him to perform 
the services to be rendered in respect of the whole fee. 

It looks as if King Edward the First had insisted on this 
implied repeal of every restraint on the alienation of fand, 
as a price yielded by the great men for the removal of the 
grievances of which they complained. Edward, one of the 
most subtle of politicians, knew well that facilities for the 
sale of land tended to reduce the then inordinate power of 
the barons. Their own necessities would induce them to 
sell land ; and they would thus, by their own act, diminish 
their vast possessions and consequent power. One of the 
wisest of legislators, Edward could not fail to know the 
immense advantage to the community of a free commerce 
in land, by means of which, instead of remaining unim- 
proved in the hands of needy or embarrassed, or sluggish, 
or thriftless, or unskilful owners, it might pass into the 
hands of the industrious, or the enterprising, or the skilful, 
or of jplersons by the expenditure of whose capital it might 
be improved for the public good. 

^ In your studies you will always be meeting with proofs, 
that the spirit and policy of English law, unwritten and 
written, and of English lawyers, have been constantly, 
though not invariably, adverse to restraints on the alien- 
ation of property. The course of the stream, though now 
a^id then a bend may be perceptible, has always main- 
tained one direction. 
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1. Species of Tenures. 
52. Knight’-Service. 

3. Great Council. 

4. Parliament. 

5. Barons. 

6. Commons. 

7. Barony by Tenure. 
6. Grand Serjeanty. 
9. Socage. 

10. Petit Serjeanty, 


11. Burgage. 

152. Borough-English. 

13. Gavelkind. 

14. Primogeniture. 

16. Escheat for Felony, 

16. Frankalmoign. 

17. Military Tenures abolished. 

18. Socage substituted. 

19. Wardship. 

20. Appointed Guardian. 


f NOW keep my promise to speak of the several species of 
tenures. 

Until the time of Charles the Second a widely extensive 
tenure of lands, whether directly holden of the king, or of 
other lords, was the military tenure called tenure by knight- 
service. The distinguishing feature oj the tenure was a 
service called knight-service, implying a duty, on the part 
of every tenant, to serve his lord in war. Thus, in time of 
need, the sovereign might find himself surrounded by an 
army consisting of the great men of the realm, and ^eir 
freehold tenants. 

Occasionally the king summoned some of the chief of 
the immediate tenants of the Crown to the great council of 
the realm, a council which acquired the name of the par- 
liament, and to which, in the course of time, were added 
representatives of the Commons chosen by freeholders for 
counties, by burgesses for boroughs. 

The great tenants in chief summoned to parliaiH^nt 
acquired, by a sort of prescription, a right to be so sum- 
moned, by reason of dieir tenure of their estates. An 
estate to which this right became annexed was called a 
barony, and every successive owner of it was, by the tide 
of baron, a lord of parliament. There are said, and I think 
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with truth, to be some yet subsisting baronies by tenure; 
though this is controverted in a case now pending before 
the House of Lords. 

In a few cases the services due from tenants of the 
Crown did not imply the duty of serving the king in hij^ 
wars, but were honorary, and concerned the king’s person. 
All instance was, the service of carrying the king’s banner 
or sword, or of being his champion at his coronation. In 
these cases the tenure was called grand, serjeanty. Tenure 
by cornage was, when the service was that of winding 
a horn, to give warning of the entry of any ^nemy into 
the kingdom. It was regarded as a species of grand ser- 
jeanty. 

Next in importance to the military tenures was a tenure 
of a peaceful character, the duty of the tenants being to 
render to the lord agricultural services ; as, for instance, to 
plough for him a certain nuiaber of days in the year, or to 
pay him a certain rent either in money or corn or other- 
wise, and sometimes both to render services and pay rent. 
The tenure last described acquired the name of tenure in 
socage, derived from the word soc, a Saxon word for a 
plough. Of this tenure the essential characteristic was the 
certainty of its services and rents, as distinguished from the 
uncertainty of military service, and of other burthens to 
whi% tenants in knight-service were subject. 

One tenure, said by Littleton to be in effect a species of 
socage, by reason of the sort of certainty just spoken of, 
was distinguished by the name of petit serjeanty. This 
was when a person held land of the king, rendering to him 
annually some small implement of war, as a bow, an arrow, 
a sword or a lance. 

tenure in burgage is spoken of by LitUeton as a species 
of socage. It is when the king or any person is lord of an 
ancient borough, tenements within which are holden of 
him at a certain rent. To this day there are several houses 
in Gloucester, an ancient borough, the owners of which pay 
srnaU i^nts to a gentleman who has purchased of the Crown 
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the right to receive them. From this circumstance I infer 
that burgage tenements in Gloucester are holden of the 
Crown/as the lord of that ancient borough. In practice 
you will sometimes find among title deeds conveyances of 
ancient boroughs, and meet with instances of the receipt of 
small rents in respect of tenements within them. In some 
boroughs, as you are aware, burgage tenements are subject 
to the custom of borough-English, of which 1 said so much 
in one of the earliest of my lectures. 

The tenure of gavelkind lands is a species of socage, 
modified by the peculiar customs to which the lands happen 
to be subject, and chiefly by the customary descent to all 
the sons of a deceased tenant, and not, according to the 
general law, to his eldest son only. The right of primo- 
geniture is indeed essential to military tenure, preserving, 
as is its plain tendency, to the successive actual possessors 
of land adequate means to bear the expense of serving in 
war; whereas repeated gavelkind descents, by frittering 
large estates into very small portions, might leave the lord 
of a fee without one tenant able to maintain himself in the 
field. Gavelkind was a socage, and not a military tenure ; 
and considering the burthensome nature of knight-service 
the inhabitants of Kent were fortunate in being able to 
preserve their peaceful tenure, regarded as one of the pri- 
vileges of which the people of that county have alwayd*been 
proud. 

Another part of the custom of gavelkind was, that 
gavelkind lands did not escheat for felony ; a privilege not 
without value in disorderly times. 

Tenure in frankalmoign is that by which the clergy hold 
their lands ; tht services* for which are the offices of the 
church. My concise definition of frankalmoign diffeA in 
terms, but not in substance, from that of other writers; 
inasmuch as 1 have adapted it to the present state of the 
church. In framing it 1 have not mentioned the services 
often in ancient times reserved in grants of lands to the 
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clergy, masses, for instance, for the souls of the grantors 
and their heirs, which cannot be rendered by the pro- 
testant successors of the grantees, and for which the daily 
offices of the church are therefore substituted, partly by 
usage, partly by the indirect, but necessary, effect of dift 
ferent statutes passed since the Reformation. 

Immediately after the Restoration of King Charles the 
Second an act of parliament was passed to abolish the 
tenure by knight-service and its numerous incidental 
courts, proceedings, payments, burthens, grievances and 
oppressions specified in the statute fa), and the considera- 
tion of which would lead me too far from my immediate 
object, that of making clearly known the now existing 
state of the tenure of freehold land. The statute might be 
made the text of a treatise interesting to students of lega\ 
antiquities and to yourselves and other diligent readers of 
history. 

The effect of this long statute may, for my present 
purpose, be stated in a very few words : every soit of free- 
hold tenure, except socage and frankalmoign, is abolished ; 
and all lands, holden before the statute by any tenure 
abolished by it, have since the statute been holden, and still 
continue to be holden, in socage. Our only subsisting free- 
hold tenures are therefore the lay tenure in socage, and the 
clerical tenure in frankalmoign. 

Though in other respects grand serjeanty is one of the 
tenures converted into socage, the statute provides that the ' 
honorary services are still to be rendered in respect of lands 
holden by it. It thus happens that many honorary services 
are still rendered at a coronation. 

By reason of the pending, controversy^ whether there 
may now be a right to a peerage by reason of the tenure 
of land, I refer you to the eleventh section, enacting to the 
effect that nothing contained in the act is to infringe or 
hurt any title of honor, feodal or other, by which any person 
(a) 1*2 Charles II., chapter 24. 
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has, or may havp, a right to sit in the Lords’ house of parlia- 
ment, as to his title of honor or sitting in parliament, and 
the privileges belonging to him as a peer. 

By way of substitute for the wardships abolished by the 
statute, power is given to a father to appoint, by deed or 
will, a guardian of his children during their minorities, and 
a guardian so appointed is invested with ample powers. 

You know that when a tenant in socage is under the age 
of fourteen years his guardian is his next of kin, not being 
capable of being his heir. By a provision contained in the 
statute the authority of a guardian in socage is superseded 
by that of a guardian appointed by the infant’s father. On 
the subject of socage wardship I shall speak more in detail 
in my next lecture, in which I shall treat of the conse- 
quences now actual or possible of freehold tenure. 
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1. Tenure, 

2. Manor, 

3. Reputed Manor, 

4. Tenement, 

5. Subinfeudation, 

6. Quia emptores. Statute, 

7. Demesne Lands, 

8. Waste Lands, 

9. Commons, 

10. Honor, 

11. Lordship, 

12. Baronies by Tenure, 

13. Copyholds, 

14. Socage, 

15. Burgage, 

16. Services, 

17. Rents, 

18. Reliefs, 

10. Het'iots, 


20. Suit of Court, ' 

21. Fealty. 

22. Court Baron, 

23. Leet, 

24. Customary Court, 

26. Wardship, 

26. Escheat. 

27. Will devising Land, 

28. Knight-Service converted 

into Socage, 

29. Forfeiture for Treason or 

Felony, » 

30. Year^ Day and Waste. 

31. Escheat for Felony. 

32. Corruption of Blood, 

33. Inheritance, Statute, 

34. Trustee, Escheat. 

35. Mortgage. Escheat, 

36. Allodial Land. 


Approaching my definition of a manor, I must first 
present to your minds definitions of a tenement and of a 
freehold tenement. 

A tenement is land holdemof another. 

A freehold tenement is land holden by a person and his 
heirs of another and his heirs. ^ 

True it is that the estate in a freehold tenement may be 
so dealt with, that a person may hold the land for life, 
and a tenant for life is a freeholder; but theo the reversion, 
the right to the land, subject to the tenancy for life, still 
subsists in some person and his heirs; and it is to this 
right that, in such a case, may be referred my definition 
of a freehold tenement. ^ 

A manor is a territory within which are freehold tene- 
ments hofden of a person who is termed the lord of the 
manor. As there cannot, since the Statute of Quia 
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emptores^ have been any subinfeudations, and as, in other 
words, no freehold tenement can have been since created, 
it follows that every lawfully existing manor must have 
existed before the year 1290, in which year the statute 
was made. 

The lands within a manor, which never having been 
granted to be holden either by freehold or copyhold tenure, 
have always remained in the possession of the lord or of his 
leasehold tenants, are termed the demesne lands of the 
manor, or the lords demesne (terras dominicales). 

Sometimes there are within a manor waste lands, that is, 
lands which are not part of the demesne lands, and which 
have never been granted to be holden by any tenure. 
Over these wastes, often called commons, the lord and his 
tenants, whether freehold, copyhold or leasehold, have 
usually prescriptive rights of common, the soil being the 
property of the lord. Since inclosures have become fre- 
quent, the number of instances of these waste lands has 
been greatly diminished. 

It sometimes happens that two or more manors are the 
freehold tenements, or some of the freehold tenements, 
holden of another manor. In a case of this sort the 
superior manor is sometimes called an honor or lordship. 
You have heard of the honor of Woodstock. 

It was probably, by reason of their tenure of some of the 
more important of these honors or lordships, that the great 
men of the realm were anciently summoned to parliament; 
Hence it is that there have been and, as many lawyers 
think, still are some peerages, baronies by tenure. 

Of the freehold of land subject to copyhold tenure the 
lord of the manor is the owner. 

So little is now ever said or thought of tenure and its 
consequences, that it is usual for the owner of any freehold * 
land to regard^it as his own absolutely. I believe there are 
thousands of landowners who would be surprisejl if they 
were told that they hold their freehold lands of others, who 
in respect of the lands are their superiors or lords. Of the 
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modern consequences, actual or possible, of this relation of 
lord and tenant, I can now speak the more clearly by reason 
of my having first spoken of the nature of a manoi. 

The consequences, actual or possible, of the only lay 
freehold tenure now existing, and called socage, are ser- 
vices, rents, reliefs, heriots, suit of court, fealty, wardship, 
escheat. 

1. Services. — You remember that, in the explanation of 
the nature of socage tenure, the certainty of its services 
was spoken of. This privilege of certainty was an im- 
portant distinction between socage and what was deemed 
the nobler tenure by knight-service, and the inferior tenure 
by copy of court roll. It so happens that I have no per- 
sonal knowledge of agricultural or other personal services 
being in our times rendered by freeholders to the lord bf 
any manor. 

2. Rents.— I have known many instances of small yearly 
rents, bearing different names, such as chief rents or head 
rents or quit rents, being regularly paid by freehold tenants 
to lords of manors ; and I have met with other instances of 
the liability of owners of freehold lands to ancient rents 
being mentioned in their title deeds. There are instances 
of rents paid by burgage tenants to the lords of their 
boroughs. 

These rents, which when first received might be regarded 
as something more than an acknowledgment of tenure, 
have, by reason of subsequent changes in the value of 
money, become of so little importance, that in most cases 
the collection of them has been long discontinued. In 
very many cases the right to them has been lost by lapse 
of time. 

3. Reliefs.— Incident to every sort of tenure is the right 
^,of the lord to receive from the heir of a deceased tenant a 

payment called a relief. In the case of oui^ocage tenure 
the relief due by law is a year’s rent ; and Blackstone says : 
Wherever lands in fee-simple are holden by a rent, relief 
is still due of common right upon the death of the tenant.” 
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I have never known, and I do not remember to have read 
or heard of, a relief paid by any modern freeholder or 
demanded of fiim. 

4. Heriots. — It sometimes happens, that, by the custom 
of u manor, the lord is upon the death of a freehold tenant 
entitled to a heriot. According to the custom of the par- 
ticular manor, a heriot is either the tenant’s best beast or his 
best chattel or a money payment. I have never known an 
instance of a heriot being exacted in respect of a freehold 
tenement. Of the render of heriots for copyholds in- 
stances are common. 

6. Suit of court — Incident to every manor is a court 
called a court baron, formerly having in practice, and still 
having^ in theory, jurisdiction over a variety of subjects. 
The lords of some manors still hold their’ courts baron, 
though but little real business is transacted at them. Of 
the court baron, the judges, called the suitors, are the 
freehold tenants of the manor. 

It is the duty bf every freehold tenant to attend a court 
baron, if duly summoned. Attending it, he is said to do 
suit of court. 

At a court baron at least two freeholders must be 
present ; and it has been said to be essential to the con- 
tinued existence of a manor, that there should continue to 
be at least two freehold tenants to do suit of court ; and it 
has also been said, that if, by purchase or otherwise, all the 
freehold tenements within a manor, or all but one, become 
the property of the lord, and so cease to be holden of him, 
the manor ceases to exist. This may explain the not un- 
frequent .use in legal documents of the phrase manor or 
reputed manor.” A reputed manor may be a district, 
formerly a manor, but which, for want of freehold tene- 
ments, has ceased to be a manor. 

If, by prescription or grant, a lord of a manor is entitled 
to hold a court leet, he usually holds it at the same time 
and place that he holds his court baron ; and so if, within a 
manor, there are any copyhold tenements, the customary 

II. Q 
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court for the transfer of copyholds is usually holden at the 
same time and place as the court baron. Of the court lect 
and of the customary court the steward of the manor is 
the judge. 

6. Fealty.— -Fealty is a tenant’s oath of fidelity* to his 
lord. According to the course of common law every 
change of any of the freehold tenants of a manor ought 
properly to be presented at the next court baron^ and the 
new tenant ought then to do fealty. 

The title of the heir of a freeholder being perfect by 
descent^ and the title of a purchaser being complete by his 
deed of conveyance, it has not, for a long period, been the 
practice to recognize the title of either by presentment at 
the court baron, or to receive the fealty of either. Indeed, 
there seems ground for suggesting that an ancient usage or 
custon]L is formed, having the effect of abrogating the part 
of the common law, which imposed on freeholders the 
duty of rendering fealty. 

Nevertheless, as the comipon law on thft point has never 
been repealed, and as I wish to show clearly the original 
character of tenure, I think it well now to describe the 
common law forms in respect of fealty. 

Supposing a lord of a manor willing to receive, and a 
new freeholder willing to do fealty, the suitors at the next 
court baron would present the change of tenants by descent 
or purchase ; and the new tenant would then, in a form pre- 
scribed by law, swear to be a faithful tenant to the lord of 
the manor. He would also pay any relief which might be 
due. Minutes would be made on the court roll of the 
presentment, of the fealty done, and of the payment of the 
r#5f. If there happened to be any accruing heriot, there 
would also be a presentment of its falling due. 

Upon any change of the lord by descent or purchase all 
the freehold tenants should do fealty to the new lord. 

I have never met with an instance of fealty being done 
by a freeholder. 1 have several times seen it done by 
copyholders; but the more usual practice is to respite a 
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nevr copyholder s Tealty, making, on tlie court rolls, an 
entry to that effect. * 

7. Wardship. — If a person, who inherits a freehold, is 
under the age of fourteen years, his next of kin, not'^apable 
of inheriting the land, is called his guardian«n socage, and 
has the wardship and custody of his person and estate 
until he attains the age of fourteen years. The law will not 
entrust the care of an infant freeholder to a person who> 
being capable of being his heir, might be benefited by his 
death. 

To you what I have just said needs explanation. It is 
a part of our law of inheritance, that no person can take 
land by descent, unless he is of the blood of the last pur- 
chaser, that is, of the person who last acquired the land by 
buying it, or by the will of a former owner, or in some 
other way than descent. 

Now when an infant inherits land from his father, or 
from any ancestor of his father’s blood, it is manifest that 
the last purcha*ser must have been either his father, or some 
person of his blood ; and the law therefore excludes from 
the possibility of descent the infant’s mother and all his 
kin on her side, for none of them are of the blood of the 
last purchaser. In such a case the infant tenant’s mother 
if living, or if she is dead, his next of kin of her blood is 
his guardian in -socage. 

So if a descent to a person under the* age of fourteen 
years is from his mother or some ancestor of her blood, the 
guardian in socage is the infant’s father if living, or if he is 
dead, the next of kin of his blood. 

A guardian in socage is bound, when his ward attains 
the age of fourteen years, to account to him for the profits 
of the land. 

By reason of the exercise, by most persons of property, 
of their power to dispose of their lands by their wills, thus 
making descents less frequent than formerly, and by reason 
of the frequent exercise of the powers which all fathers 
have to appoint guardians of their children until they attain 

Q 2 
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the age of twenty-one years, thus superseding the powers 
of all other guardians, there are in practice but very few 
instances of the powers of guardians in socage coming into 
existence* 

8. Escheat^The right called escheat, the right of the 
lord of a fee to resume the lands of a tenant dying without 
heirs, is, as I have said before, incident to every sort of 
tenure. 

Until the reign of Henry the Eighth no freehold lands 
could, except by the custom of gavelkind, or some other 
local custom, be disposed of by will. Acts of parliament, 
then made, enabled a landowner to dispose by will of two- 
thirds of his land holden by knight-service, and the whole 
of his land holden in socage. One effect of the Statute 
of Charles the Second converting the military tenure 
into socage was, as was manifestly intended, to give 
every freeholder full power to devise all his lands by will. 
Thus is the chance of escheat, for failure of heirs, reduced 
to almost nothing. Not to speak of the general practice 
for men of property to make their wills, it is to be supposed 
that any owner of land, happening not to have an heir or a 
known heir, will make a will, disposing of his property in 
favor of some friend, rather than leave it to escheat to the 
lord of the manor, perhaps a stranger in whom he takes 
no interest. 

The severity of the Common law as to forfeiture in the 
case of a person guilty of treason or felony was very great. 
All the personal property and all the lands of a person 
attainted of treason, of whomsoever holden, were forfeited 
to the Crown absolutely; and all the lands of a felon 
escheated to the lord of whom they were holden, sub- 
ject, if they were holden of any other lord than the Crown, 
to a forfeiture to the Crown for a year and a day during 
which any waste, such as the destruction of buildings and 
the cutting down of timber was lawful. The Crown was 
said to have a year, day and waste. 

If a person convicted of felony afterwards survived another 
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person whose heir he would otherwise have been> he was 
incapable of being the heir, and his ancestor’s land es- 
cheated. Moreover, a felon’s blood was said to be cor- 
rupted, and none of his descendants could, by tracing their 
descent through him, be the heir of any other person. Land 
conveyed to a convicted felon escheated. 

The common law of forfeiture and escheat might inflict 
upon the innocent families of criminals great hardships, 
which are now to some extent prevented by three com- 
paratively modern acta of parliament. 

Late in the reign of King George the Third, a statute (a), 
leaving untouched the law of forfeiture and escheat in cases 
of treason and murder, reduce^ the duration of a title by 
escheat for any other felony than murder to the natural 
life bf the criminal ; so that upon his death the lands 
return to the same course of descent, as if he%ad not been 
attainted of felony. 

A statute, which I have mentioned before, made in 
1833(&), for the amendment of the law of inheritance, 
takes away the effect of corruption of blood as an im- 
pediment to a descent to the issue of a deceased felon. 

It often happens that the legal owner of land, the actual 
tenant of the freehold, has it only as a trustee for others, or 
as a security for money lent by him on a mortgage. Now. 
as the common law of forfeiture and escheat dealt only with 
the legal ownership, the actual freehold tenancy, the land 
might escheat by the death of the trustee or mortgagee 
without heirs, or might be forfeited or escheat by his being 
attainted of treason or felony. To prevent this injustice to 
innocent persons, objects of the trust or persons mortgaging 
their estates, a statute was made in 1834 (c). 

When an escheat of freehold land happens by a failure 
of heirs or by an attainder of felony, the Crown, of which all 
land is presumptively holden, has the benefit of it, unless 

(а) 54 George III., chapter 106. 

(б) 3 & 4 William IV., chapter 100, section 10. 

(c) 4 & 5 William IV., chapter 23. 
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the presumption can be rebutted by proof of the land es- 
cheated being holden of a manor or borough, in which case 
the lord of the manor or of the borough has tUe benefit of 
the escheat. Immemorial payment of rent might be one 
proof of tenure. t 

Escheat is, forfeiture is not, a consequence of tenure. 
Forfeiture is a penalty for a crime ; escheat is the title of 
the lord to resume the feud of an unworthy vassal. 

Forfeiture for treason, over-riding the lord’s title by 
escheat, supplied, when the relation of lord and freehold 
tenant was more of a reality than it has become, a motive to 
the lord to prevent treason on the part of his tenants. 

Both forfeiture and escheat are a sort of security for 
good order, supplying a motive to men to abstain from 
crimes, lest detection should involve their families in ruin. 
In modern legislation, as we have seen, this last point is 
disregarded, except with reference to treason and murder. 

It is usual for a person committed for trial for felony, 
and having property, to convey it to trustees-for the benefit 
of his family, to avoid the loss of it by forfeiture or escheat 
consequent on a conviction. 

Land conveyed to a corporation, not having a licence to 
hold in mortmain, escheats. 

Having thus, for your instruction, reconsidered the con- 
sequences, actual and possible, of our modern lay freehold 
tenure, namely, services, rents, reliefs, heriots, suit of court, 
fealty, wardship and escheat, 1 arrive at this conclusion, 
that the features of freehold tenures are becoming, in 
practice, so rare that the condition of an English free- 
holder is now nearly that of an allodial owner. 


END OF THE SECOND SERIES. 
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1 4 l.A\V WOtlKS PrULlSJIKD BY 

I Christie’s Crabb’s ConTejaiicis^. — Fifth Edit, by Shelfiurd. 

Iwo VoK. TOJ.ll &VO-, 

C’TMinrS (’OMPLETB SBRIES of PRECEDENTS in 
rOiWLY^NOINO dn4 of COMMON ami COMMlJBOjlAL 
in Alphabetical Older, adapted to the Present Slate of the l4»\r WDiItthe 
IViUtuf of Convcjttiieing, with copimw Prehices, ObservatioJnT aitd 
on the srvtnil T)erd&. Hy J. T. CifUiHiiF, Ji'sq., Barrister-ftt-lifttif* The 
iilth Edition, with iiuineious CoirectioiH and Additions, hy LlEoXAitn 
Sntci oiu), E&n , ot the Middlo Temple, IJarrMer-at-Law. 


The fl/ I*iofnfy Jmt udm^ni md HelteJ oj Jru^tees 1859 and 1860, 
ha\e b^4 n oUIed to thf pu&t nt (.dition. 


Ft t ni lh« Taw 1 met i 

' r Kiit chaiifTM linvM htvft rn&dc lu ihr law <^incp Culb s Pift^denis obtai cd tbpiTMill Ue^tjnfd 
jiOB'iliiKv lleiiLO thL mos^ilv for a fdition ii<I tfiP pupuiaU B nf U Could oot iia\B twon I 

(oubtlocl lu iiK ri iiblt h4iiid% lb ju Lh6<>t of Mr Sbel ord ibe iiter n autbority on ie'9 property Iua 
W ill, ibp ludnslrv th u <1 stinhnivbp^ biiit he bis dom ample jn (iCi to his tiskt Ho hjtt rfWMa^P th« 
f n III r p< in iu oi the n (rodiu nous it i lefatis; and rc m idplled such ol the piece^eOU 
i< (rtrino Oil t ) thi « Mi.«(ici«s ( { ill «v M utites neu d<<iSions or nf>v pr«tU<« In (iiTel ilnrsA wc 
bast It) Ijiin a sitoml 1 1 > n\ trudUioi < ratbs suieriir . ami tlu rrsiilr i» « d^ovlt bf vbtcb thn 
oiiAintii tuihfti wr lid hiiplmij nod touid ii h m sppi ired imiei luniua aiispie*^ It is not o book 
to be (lit ted, n ir indi f 1 CO it ' ils mi )<tfi Is ohit uedb\ u i Baiion It in cssctitiiitly * l*cob pf eractico, 
ubii h < in ot l> bf at m iih d ui in ic ojt( ne and (iisuiis<>ul uith ipplanse and ft rtcuinijiitilutnUoA o/i« 

1 1 lh< ii nice c f tbo*e loi vibosr servm It h is leui *q laboiiousljr conipilrd 


I Frt n th ^Qhcttjr^t Jturytnl and Iiepor*r*‘ 

' Ml shdiord has sbomi reuisii iblt ludustrv tad i lUJifuhuss in noting' i/precrnt' derisions Minting 
more initnrdiaKlv to thf p atttet ol ronioysKiQg fhi loibetiOA ol pretfdenti contained in theso 
I tun loliiitns aie aU that could It dramd Iboy arc p-uticahrl) t^ell adiipted lor SolictCors, b«itif 

I ol a 14 illv pt ciKftl chiral ur Ibti aro moxtoicrUet liom the ustles> rcimtitinns of common forois 

th it so much uitreftst the bulk and < ol sooip colltctiotis that tva tould oimc We know not 

I ol HI V <o<licuim of tun\(}aULitig precedents tliit uuuld make i so possible fbr fttyru tope los-t'iber 

ft prisiiiidle dull at ml (xittsncy or uhtch ate inoie bandy m «Mr> lespec* even for tb^ k\pc 
I iiiiKcd (|iali«in >1 Ml shiKuid hit pmerd h niself in this iesk to ba not u uoftby ot bis foruiar 
I nni inon in ihoir fitiiliar uiih kis ctl ti u nks n uill be a ' uffiiienl rtcnmineDdaUno ort^hWiSoxk 

I 1 1 1 Ml sitclid d s II tme i| ) < nre ou the 1 1 • putt if tWn tie anv uho aie not well acquMOted with 

I ihi III UP M iiiutu 1 1 r.cow ill I to such the work t(f«ip Ms, as the most geuerallc useful and eoasq- 

I ou nt r ulleciiou c 1 pnci Of uLs iii « oUv e> socing, and if i immcrt lel foims f7r oidinasv use, srluCib are 

to Ic hid III the riiglish lancu c.,r. 


From the Lav. Ufaynzttir and Reau ui 

I host uho have I ten in the halifr <1 using Crabb's woik mil ullou that his ' Frel«re« * dwittip 
piaciical ohscrvatiun;. of c« nsiderabh (Kiliti lu the prohftvonQt m in ibe flow of timb Q«n>ttt(rwttb 
It luanv rh mses and some refunns lo the Iftw relatite to i outiyinrt'ig, have impoftMl (hd obHflklifjdi 
upon Ml Shi llord ui t arvfnUy iCi itiiis. all end in tnauy insraacvH has teodertd it expedigOft fop bigi 
to rc nine not a stnaU putiion oi sOoie of tbi'ie Ihefaces Mr Slikitord has also bed to cyerCiSOi utid 
wi doubt not UI h coirdi jiiuiliue X has cxi k laed, bln aist rUioo aS (o wbeie he sh hid yciect 
ubich he (Uciiicd ii advisable to onut, and ubUp be ab: uld revise them or lutrudube new oiigft, lO 
mrtt the 11 ui'trii eAixeuius ant} charaitcnstiqa of coueeyesu ing To this important part of hie duty 
‘ tne leiuodeiliog and p«riccii 0 p«f the 1-iikaw With the examination ah'chwo have altuady 
I Cl 11 able to aflord ibis aoik, av M able tp affirm, that ibe leuned ediini has been eanaautly sun 
cesftful and tflected valu vbte iinjiibVt|>P'ntv/’ 

Jram the Law Fhnonwle 

^pQSsasMsode distinrtiie frntnrd lu devoting oiore atuation tban iisttal in ftneh «wrk« to foimft 
nmerciat ttainre We an satisfied from an exnminatloa of the i*reacnt tnib the mimed uuqly 
ling edition that Mr Sbelford ho* lory coosiderably improved the chanicUr of the work, both 
lie pr* tacts and in the forms the (uoioluuics contain seteisl IittiHlred trigesofftddtMooal niattei. 
nitiil both thv latent ca^ea aud decitions ippeor to be noiirtd ni the piefarci indeed itfb oyideiii (hat 
'^Mi sheltord bos oiodviotrcd the uholv unik and tbua niven it an adujUonid 
the iw(v V dun ev of Crabb « k EitcdiuiH as edited hr Mr I conard blialioid, mtU Iw-tqd^d rXtrftOielj) 
livvful 111 a snhctruiN otfue, prescutuig a Ur(,e ainuont of leAl piopeUy leartdb«illb ddM9sN|(:|' iii|b)t(«»Us 

umic^d to tbg appaUatimi ttkh 


pit««dci is uidetd HQ keow Oi on ^ook su juaUv 
editilt ui Ml C 1 ibb s Fteiicdvpt' 


vr 


o — — — 
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Mitssas. BuriEHMoiirir, Fti.irr si'ni nr, e 


MR., aEIlIEA.NT &Tr.PHj;N-t5 

ISfew GomiiieDtadl9t»« on tho Laws of Eng^d. — ^Fourth 
« Edition. 

) Four Toluiuen, Sw, Foot Giiduas ilnr'>, 

jwmw..#, UMBsrV rm QVr.Plf.) 

\ raw COMMENTAKTKS Oifriic LAA\S of KNfGLAND, 

iaterw«>t*n, utnh*i o ^ncl Arjijogemtnt of the 

cl^bjeeff all oucli i>arts of Wofk of Hlatk^^tono as aio upp)i(nble 
to tmifs; together )\4tU full botnooni^oadious of the 

Motforu Irnproveoieot'^ of tiu I aw oto to Uie Uutst yu ruMl , the al nod 
adopted lk!aterialb bein^ thronjrbout the ^Vork tjp< Tiaplucnll> drHtm»j;ui!sh*d 
fium each other. By Hfniiy John hlLPMftN, Stj uint at*XA\v* Foiiifh 
Fflition Pi«j)artvl toi the press h^ the teamed \wthoi in eaujuiution ^Mth 
Jamfif SjrpHpN, LL J) , ot the ^Ijudhi TempIeN Bairister at Lau^ and Pio^ 
Itb^oj ot Jjijghsh i^aw Uriel Juri'.prueknci ut Kiuj^ s C'olKge, Londou. 


i’) >r» h I Ilf hm » 

** fftrU Mr. 8t*r)<.ant St j lu n lias st ccp K I in jinlnt* ninr tie loi iifstnn of UlifVstom* an tha 
ltaA<i book df the liivi studpot nl1estthl^ iijriiis rli on in ijm «li t i'll tii- plgic yt tJ t 
to tHt o.vlKsioti I ( ihnst fl onipctiiois lot ili mu r lion ui is li in k tilpiritn 
hh ha^lnij c»ii(shi the ip r>t ol !iin uimt r nid sum tliin^ oi in i niirt i uis puMnltil 
ttiat ab\u;ptna>s ol trui jti u h nu oni a hm tt tn o*tii h 1 uii i on nunv tiiusin iliiiivt 
e\UJ paK^, «ik( •lometinoN ( vin m tlic s-ine <>ci tout lhOfi> n i M t tlmtimpht 

boejtpAFtofjl fl toil thtisr mild ( mpasm n anlthit naiiufi lui l ii simytuMrSnpt n, 
an t nJuchhu foi hut thi aim t iimiiNpoti ri p lAeusi n )l iTii lioM 1 VKomme the I ut 

olMlitm ttignt ri>Aa4( (< h iM tiiinoat nt ii tie t. ir tu tmti f o tl it e nc^ oti postntti 

I ait cutlide ut theU* nt hnoi^mlpt* »*« h it llm noiwnf It r u^i K ihr nist tixi bookiigd 
In the tan Student, li t vi* wfuid ret nnii ud fU J riiiitu nrriu rtfii h lus nnin )i% h\ honit 
tiniOs UippiD) int<nti It lu hi nrt lemmtuttidi it thictoh lit. will hi tstonli)n.(l to 
find how inueh inronnitton h< n 11 4 itlF* r hum it * 

I Irfm // f I ifpithutn 

* Jn our opitiiou th» kc> f 1 the rxinihi iti ju iw itut wim i ihlt work sti pheu s C omtnmtines, 

I and nobtudiiit o'ljtht to tiVi hiN sett in t it 1 lUof tho { icoipn i|icl f it So mv, to umUrijU 
tut ouikaJ with any hope if obuiiiiijA hoi >urs orotn aieTUm c to p >•, until ho wg n »• 
s*l us he had niastc td its pint n1i ‘<oine jiiax couNldtr tt s i h ihl dutuii but no one nhuji 
at all acqu unfed with the elnracter of Uu i,Uu( ili m 1 1 a f iw Sfn I ui th 1 iti in of iht examina 
tion itbilfioafending OKI all tin brimhesuf ilu law the mmibi rand iii • snedi (uplionotthe 
v/ulousworkn pubhshid elKf tfn^ those In m hc«, will rtpuiliite oui ki ale ment, tint iwoikwhhh 
hlinga Ihu whole in i^-s of law m om pI< 11 and iliiiiiut nr iie ul cm Ihoee N ihe most idiuablc 
that could be plired in ihe hiMidb of i Siudent W< i re the im le anxious to m i re s randidates 
with the solid benefits and atl\iiiti<es that itti be 4 i lived fti tn the study of Stephen e ( otu- 
nitfnifiTkai since we know that nnnir uti U d cl rJts ue dci eiveu info the penis^l oi othu woiks 
(ompikdlnainoroor kssunptrftct nunneT indbtaiiagtlennou olf 0 n Bituf ilon 

liet ihero itad Ulaekif mt iwid all his 1 omiiientito s liom tht fust to ‘he I i*l, u ihi y hasp time 
jrmlJ^petltL foi aiiih t task, but, oc tin 1 u ni 1 non 1 1 this unde it tknig I0 n >t h i thrn suppi si 
tj^htiotyliave thereby h( come posn sacra ol the cintentsof SUphnn * C immtaUnuii 


Jl tvn4 the Sr iuittot* Ji vrnai 

•• A fiWirtb editlfdi has appeared of SOTjeapt hliphtu N fimiiiientBms prepar I (bi tin pn s 
h> hJsaon, Mr Janies Stepden, the rrokes ir of 1 ii^hsn law anl iiirisprudinee it Kingst >1. 
14 ^ I liCudon The ihorieUr of the bonk is so well known and lU upnianon so thunutthU 
estahliakcd, that we hive no tiuthci induli^ to mika thin wheth t eirh opa rditlon brings 
down the law to thi Jito of publitation Mennon is a ver\ worthy iriityi of his faihr* 1 
wiirk, and Im cetdentlY bestowed thukmtest tare and inaiutis on fulhiling lun tisk as per 
fhctly as pussibK Ihe laat edition aiipcutdio 193% and on tuifiun^ to didutiit pdrt'^ o*' the 
new edition we nnd the aits of pailwiiitn^ and the ehw/ e gags of a later date noted iip \ ly 
accuritely ^hcie Mr K»ri in his Bl4cks(an0| redri tc two i*sfs, Mr feftphen reftrs lu 
twetiiy rhia is the^rcat nn*nf ot Hteihtn s ( ouimintaf-iew It not onlv umn^rs thr aubjCLi 
(Uaily end oonnectediv, 1 at it shows the ^tudi nt h »v be md) proi>eeutG tho u utiuy for litniself, 
and i^tty his knowiedjfo beyond wliat can possibly iie cbnveyed withm the llnut^ of i gicon U 
tieati&e ‘ 

JFtom if * Lcuo Oknn^^i 

" Wa enbnot but repeat, that the Kiw Combieiitane)i of Mi Serjeanf Stephm deserxe the 
rcputatida which they have gained , that the fourth tdiMn ippeais to have been vrry i refui'y 
ptepMed, hkins^Dg the hw td the end of the iMt session uf p u lum nt fhit It ii a work 

whicli, usefbt not onl> to the law student, but <0 tl p 1 1 aitirnur that the notes 

muih practiOil nintui, the value of whiili is ml < 111(1 ] by the ref ruiecf to 
itaiM:e* abd tepoitud deetsions , and aMa ^l, that v >k, winch utnv be. if lied on 
U edifbUn* an exeeJknt auutuxary of thd law in Its pielr t state « sun fbundatum 


build 




—Cl 
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fAtt' WOltK-i PI BMSIIEU BY 


Stephen’s Questions on the Commentaries. 

L vol Svo , 10 a *>(/ doth 

Ql nsTfOVS foi LWV on tljc FOraiTIT 

LIMJIOiN ot JMi Suitant Sripriiv’s NUV rOMMENTAUTIS^. By 
J LIj I) , Ednustir at Law, &u &c 


Wharton’s Articled Clerk’s Manual. — Eighth E^tion. 

] thttk %ol. ISmo f 20« cloth • 

A MANl'Ali foi ARTICLfiD CLFRKS, coiitamiiig: Coujscs » 
ot ‘^tudy tte wtll in ( oinnion I vw, Convt‘yoncinj<, Lquity, Hiinkrtiplcy and j 
( tiionnl in C onitiCutionul, Ronitn-CiMl 1 < clesia'>tical, (Vloni il, . 

mid Intunafioimi luW'X, and Mfdical fun^pmdi lut , n Di.ifC'st of all tin 
l.\ innnutjun <iiKslioii‘i , uuh tludipiutal Knh*-, Foidh ot Arnclfsof (*lfrk- 
-Inii, NotittM, Aflida\jN, &c, and h Lm of llio piojici Stamps mil l<ts > 
lioirr^ a roinpidKiiMvc ^uulfi' to tlipii MKuo.'^fviI KxuniiDation, Admission am) 
Rnu tan a& AUiuuii-*b and Pidicitori ot the ®u|)liioi Coint''. Eighth Edition 
f J S iwi , MA, 0\on, Rm»i tu at LaW^ Author of 

1 Ik Law Lcmcoii ’ « 

Wi tluifully ukti ird n,f 1 1 inii li th t cl ser^<^ anpr> ntion Thiciuphoot ttiP j 

Wi kil rt 1 1 ti i o 01 i\v ( r({.\ ti i I 11 1 ( kth ) n ml wil ala It i to produce tttnfttlemHr 

II nn tt (t r 1 ycitli li t n lui< w w uhl Kll ir > in ii n icrs rttit tiy u Uiff tlua 

iM uui il ludi HLsl} iiii not u Ivin/. u| > i l( ti rlic i ycIihioi >1 ot> or u din(, l)ie> luay (/Hin 

nni 1 Jbvcn nt t u I ju le, ictliim 11 ul ill ir such is>» sti i is i it i) >i tor h ra in n (erciii c 

t > n 0 111 null i II ill y m I if lu d ii I », ii rht Uliri iiivc \ t ki j u v where ht ci d I turn 

wi li II n a K n i t it to tho A ml 1 ( i iK s 'M ii lU s» f * f lyuat an i It po trr 

Wt tl ika V \t J dtlirk c ti r in., lll^ 'itu U w 11 hn Mi Mi 'itiou i> bt iV ol d^« t 
uiut I Hwill ilhiiii n IS ittiiiin„ toiKliAtniatteiHh should liiit 1 1 1 Atuntiiu ind it tin 
SAinc t nil luMu li hiTi with iiir»mitibn tenfii^Krllit ^Tiun iwiik of luithi.r atunv Jhcu. is 
(LI uni) no othiT uoil rl the kind pud tbafri*i A<nic irnitt la the t diys of imititim ' hau 
( / t ,ie 

Ml Ml-ntcTi h k stilUrntm itf to {tiiw It put 111 favri 1 uid in bulk Ih sth tditioti » 
tiovliifir us Mill] etiUie,! a in vin but its additiot il outentH h vve bien metl aclecudi dwcil i 

din f 1 lud II j Hv (cuMquLutly product d i hi lUhi rot iniiby ui whiib ud trtu can tom i 

) 1 1 1 c ni \i < liiu I h IS Tivit n p 11 d hifore jt was u lun I The Oiunts if the b ok are 

uiluhtil lul ch dlti 11 iiurva (S tht idcti i iu whi li tis iu.U J taalnrn J 


Drewry’s Equily Pleader. 

iiniOjhv cloth. 

A CO.VrrssB THUATISE on tlie J^RIXCIPLES of EQUITV 
PLl’ \L)INO , with Prtcidente By C. SrKWART Dii^wRr, of the Tb]|^ 
Idiiple, Fsti , Oumstei at Law. 

( ON J i V I b "W h It Pcrsi ni in entitled to sue jn Fquity, ind in Mhat manner to sue df Ibe 
Modes of II stitittmg I S It in koultv of the ttetence oi built of IMtni of Anawei’t’’ bf 
\ni<i) Kd iiills of Jievivf *' ind bupiltmtntaf Edit ol Jnterlotufory Applications ol the 
1 r iieo n(.s on I'oiti into l<iideacL of Appealni Centlusion, ApiitndiK ol Pricedints 
^ Mr iK^'wi) will hi ten mibcred by uauy be the tuUiorof theverj popuUi and excellent 
Pti It Hi on tl e Pra« iice in I iiuity Hs hu i>u«r«ODtnhutcil to Iht Ubra^ ot the Jityu anofhei 
wnik It < qu il vahie, written ror )oan(fii uicmbu^ of tbt profs siloih and for studeA's ui winch 
Ik de ertl»es tin pi iiivipki- and beneral ruli,* ot equity pleading It Vili be lound of great utility 
AS 1 ) tr jdurtory to the n o-e elabotbtn treatisLt, i»r to rcliLih tlw XAetnorj alter tho study of the 
iaigi r b iok< - haw 7 tf/tt » 

If however a kgjv ledgt of t<<|uity Pleading be dewed by any of our nadert. we can reTer 
11 em to the ibeic woric for a very (.Imnlc anti cooclte outline On tho whole tt appeart to v» 
that, ketping in vnw Mr Orewrys d"BlgA, namely to piodute a work on l.qalt) Pleudiagtor 
the mic iiiiatlou vf students he has succiisfully iccumpliahed hii prufiaifd obieot * haw 
( Ar tnrl( 

Smh 1 hoc k since th# reemt rcronns eSected In that branch of the law , iW!j b© fovttlil ttaeful 
Vi a tirgc f lasv ol rcadeit A<i an tiitioiiuctun to pKadiitga as they now aubaM lA the Equity 
Couits t It hook is wtll tuned ' Mapa* nt attd / aw Rnuu 

\s It ts penntd in au eaay and readabK ityle, irxd u as tree ftom teihntcnltennjituv^qaalhlOt 
il IS uahficd *0 torin a Arst<book ei inttoduetien to it$ subject inattar **—Lcfuleia» 



WE" sns. ur itekwoktu, ri i et stui et. i,.c. 7 

Fly’s Spedfic PerforDiaaoe of Gcmtraots. 

Svo<, 10 4 c)ofh, 

A TREATISE mi the SPEriHC PEUrOHMANCE of 
CONTllAC^TS, jftOludm^ thosp of Pablic CompaiHe', wi^ e PpeliminHry 
Chapter on the Provisiuna of the Chancer\ Amfudniout Act, 1858 . IJy 
Ei>^v\»o FftV, B.A., of Lincoln’s Inn, ET*q., Banistei at Law. 

*' It wiU be set n what a itra'p »be anth»r bw trit^r l in'* »« irr < and 1 js in itnveni of tli« 

r'lriotis pftrts of it cqusll) ih« hsnd of 9 titan nho vu 1 *d t o law i» 1 sciipiilv ITe is 

at Uttl ni the estttLCtion of 1 ri«t i| It prenae M the eapott) on of thcui, api in thru hp* )m •(tuio to ti e 
part fttlar cesa, but in tlist hr m thoront*hfy ptfMwiral If^r pr«c aidunr itliO u«*b it M «.’«Kt bmk 
« ill end hi It an advinet who wilt tell him iK>t nibat ihe law i:* but how it nutty bt rtularced 
/ nt ftmtK 

' VIi. f r>*s « ork preernta 10 a maonahlr cow j»asn a IsrKc otiRiiOly of m'dhrn learaioir on the wh- 
in t of i uitrActs. with rv-fcr'iwr t> the conuooa ietmd> b> bjitutt 1 1 iforiufani r, ami wul thuR he 
»f ^r,>tAMe to the lu gt nr tally —La ( hvM It 

1 Hrne is a 1 lo 'iihS" and iil«Triiesv in its *<tvlc ai d 0 'atcal f ili ihs in tin txp isitinn, uliiilt tot 
on]) arpui a knowlrdKe of tb* law, but of those v trjiOe' * irtuniftrin C" lU hanisii soi iu> lo wbii h the 
la» baa to be applied *— '^pfttaur 

'‘^ft IryNelatimatr essay ip'>ri sin cxhnti t thi snbjn* ou 1 huh hi h»s t’tid am! l«im sht to 
he«>, with great diii grace, bU'm 1 .lO c ns wlmli inludi llosi of the ’atrilnpjits /.au Uit.a- 
aiive 1 1 / Rt,iujt 

Altboiieh a profps«innRl V Ilk 11 is suiTiruntly ] aj ulsi in stsii to bt strsueHlU 1 1 ail iirrsons 
enKkKed ih comiiieit is] 01 oijisirtl aniKitakuit. * Ih lam J 'a ’Ot« ifjfl 

* his i» ttiorowKhls si isfiilon Iriw l>ook No iim 'j'ljii. i ui sUi "h 1 lit 'wilHoil t, «nl its 
rliakutys, preiasion and tr<tn it it (irrm I'euiiiU r udii it gsod n t' n loik l r the ie d Muduii. 
Ihe law uf speci 6 < »er 11 inrr is a vcowtng 1 iw jus niw, *»jd ii»i 1 oir ufrn t t wliuh.ii tits *iJti 
PI I 1 i<ne to Ml I n s w trk. is hat th« iec*iit (.unts srr s$ > tU dir sii 1 > 1 hta mind ns iho older 
ones Mr Try’s iS op^ sf he * i fsifftiiunn it thy iti hIlui 1 is\ 1 jk int f-untm \t 

* ttr 1 ry s tirat «« is siunnit and 1 nnipuhiuskse, evldem mg pntimt si id), an 1 i ouiauiing sonod 
prmical drdacuens supiorted hy imnctple ino auihotity ’N*'JLetiiAr(«» 


-BtCnbridge on Mines and Minera.ls. Second Edition. 

8 \o , 2 U cloth 

A TUEATISK on tlio LAW of MINES ami MINERALS. 

By WiLUiM BiiMBniJKrf, K&q , F.O.S., of the Tnnei TeinpK*, ILuristcr 
at Law. Second Edition, cnrefiiJIy revised, and much cnhirc,ed bv additional | 
matter reluUn;; to manorml jigliN -light's ot wa) and wnt» 1 and other iniuiu:^ 
the *'ale of mines and himies— the tou‘‘tniction oi leases— cost 
®odk and Roneml partneis-hips- injuries from undti mining nntl inuiidutions - 
harriers and w 01 king out of botinds. WitJi an Appendix of Poruia autl 
Cuhtmns and a (Ro-ssary of English Mining TtTnis. 

*’ Among recent publicAtloiis has bren a Bedmii Edition of Mr Tlninbi idpe's t,)aborate 1 rt itisp | 
cm the Law of Mines and MineriiJs *’ —Trmot 

‘ Stranj.'C <0 saj, untO the pubhiation tf Afc B^Inhndge'o 1!Yenrise, then, was no lawbork | 
li illcated to a *ubjec t bo vast, so ditlwult, anC tnvolvipg •io -lUfWis intenMB Ifo wonder, thin 
tb it an endttivour to f>uppl\ the defect shouhl have received » cordial wc Iconie, or tbn*, when it j 
waB found to Iw sio well done, there ehould be a demaud for a second edmon ot it ’ -Low ^ 

“ Bejond the general tevleiou and Incurporalion of rectt^Het iswne, whkheitrj Ifes* Kdition ^ 

fmpUea, the Work has been mnoh nnprosed by the addition of ran h n«*w m ittti The (jlossary 
of Mmihg Terms la mwt completo than anv we have seen /vr/tf [ 

*' Waam to ‘•ee a New Edition of this Woilr, whuh hiR bccoiii' an ainhontyin 
wJatiOntOthelUweof Mines and Minerals Me think Oiat rlus loliiinft wdi bf stivaablo to 
luOiiy Without the pale of the legal proftasion, it will asuutedly be ho to lawyeis”— £flw 



a- 




I.AW WORKS PDBM8HEO BY 




..Coote’s New Admiraltj^ Kaetiee. 


Svo. 12>v. cloth. 




THE NEW PRACTICE of tlie ^[rCfH ADMI- 

RALTY of JENOLAND; with the New Rules of Coition 

of Original and Bills of OcMti. By 

Proctor of tli^idotirt, Author of /.‘The Practice of thStE'botot "of 
The Practice of the Ecclesiastical Conrts,!' . . 

“ Mr. Crtoie la already very generalh’ kiitfKft tp Oke'-1P^rofS«sion by h»» yplnSblfc 
Practii-e of ibe Coort of I’robaie and rm r^cUpiK'jiif the bcclr»iaAt>cal CoOria. wh«<!|Lw|. - 

' -orchu-inii to Dotit'e. The work before vi ta (;K»rj^^iS«4 by luc d arrange coeot of 
H!t well aa by^R cmiAtant anpruchtion of whaihhasth* Convenienre of prartitinneta, 

this dejt^ment of the law nved hardly bo afraid tl> podertake Ute ordtitary bifsioe^a iff 'i^'CoAtt 
with such a took to guide him.’'---.WiViVeiA*',fi>«i^f ewrf Kt/twrirr, ' ■ ' 

“ Mr, Cmte hRa i?roui|itlv entered the new field Hfctia opened in him, and laid the firtt nsodent btiok 
on the subject before me ntw comers. Me has the gA^at advantage of experience ; he has twen long 
a nrsctitioner in the Court a>i a Proctor ; he is con^eotfetitly faniiliar whn those, pitauttae of practice 
which mark ibe diatinciiun hetweco the siudeut und the practical iMjui.''‘~Lirw Ttmts, 

“ Mr. Cootp has, in a volume of convenient sis*, furOlsbcU the practitioner in the Adrninilty Court 
with on invaluable meou'jl. It Is not merely that Mr. to^ite’s volume is the only existing book of 
practu e that it is to be recommended, hnt that it is a vei-y excellent and complete produotion, leaving 
little rhanre of there being any suece.s^fuI rival.*'— JC4«» CAtonicle. ■*- 

“ Mr. Cnote has done his work well by doing it carefully and unaffectedly. Rei-has lcept.WtMelf 
moat iriisiblv to the lener of his promise, and, by entuprossing into a reasonable epaeik sneh'ififQd^a- 
ti'on ns the profession stood in need of. has Six ceeded lii fiirni'hifiir a work whidh baa only to be 
perused to be ai>preciated and approved oV*^ Skipping and Mafcantite OuMU*. ^ 


Tudor's Leading Cases on Beal Property, Conveyancing, i&c. 

One thick vol.« rcyul 8vo.y 3d.t. cloth. ^ 

A SBLEPITON of LEADIJiTG CASES on the LAW relating 
to REAL PllOPERTY, COH^BYANCINa, and the CONSTRUCTION 
of WILLS and tiEEDSj; wiA Notes, By Owen’ DAViBs TunoR^Esq., 
of the Middle Temple, Barrister at Law, Author of ‘‘ A Selection of Leading 
Cases in JSqnity.” 

** The selection of cases in the volume before us has been judiciously made, and the 
notes arc the result of much learning and industry. Mr, Tudor is also entitled to 
praise for having kept the notes wiihin moderate dimensions, and for not having over- 
burthened them with cases. Among the subjects are Tenancies at Sufferance,,, at' 
Will, and from Year to Year; Freeheddsof Inheritance and not of Inheritance; the'-, 
Rights of Common ; Easements ; Advowsons ; Rents ; Uses and Trusts 
Perpetuities; Mortmain; the Rule in Shelley's Case ; Estates by I mplicjfi^ti;t^T'3 
Law; Escheats; Vested and Contingent' Interests; Estates in Parcenary; 
Tenancy; Tenancy in Common ; and Tenancy by Eutiretiea; Lapsed Legacies/'^'iJ 
Plxtrinsic Evidence in Construiog Willis; ExtinguishmenC and Mergferrf audijV 
Conditions and Restraints upon the Alienation pt Property.”— J«mf. 'V 

“It is a Work which will rejiay pentSwili ahitwc Would, recommend those of oi:^ 
readers who are anxious fpr in»tructio.n ^i'jioiTle of the most abstruse points of the 
Law of Ileal Property, to p^roJiaae aij4.^relHiUy read the volume of Mr. Tudor, 
and tlum we arc satibfied 'Ui^^ey willffM^hgbise the utility of . the labours of the 
Annotator, and find thethaelv^ much improve thereby.’’— 

“The manner in which execoted his is beyqhdxU praise.?'—!, 

Mw»ing Advertiser, ' 

« The. work yriU doubtless bei vaiuhWe adcfitiqtt to tbfe lUe working 5: 

lawyer as well as that of the student-*-*— jCijgul O^erver^ . ‘ ‘ V 

“ Mr. Tudor has done « substantial setvi^ to the 
is the same as in the Equity Cases. Mr. .Tudor has exhibited 


and clearness in the conveying of it to his and his y ] / 

by the student, and will be hiseful for nfegeii^ to 

^ : ^ 





Rihbsijs, m in.tnxoHfH. ri i tr .sinEtT, f;.r 


'First Series. 


Fraacillen'e Law Leetiires. 

8 ?*'., ^ cluth. 

LKCTyK^> felEMENXAHV owl FAMIUAIl, on EN(i- 

I.ISU Spiiioa. Pjr Jxma FjtA^xnMUS, Kiq,, Cuunty 

Oo^VIr Jtiiig;e^<rto Imp eQQtma<Hl by stib^l^peiit valunic,'' 

<^v tm ^wrtr aiatii-d to for wb«h tlav are 

c*u tterfftwi coiijMtU jdaUiOnafatt w»*. Wmru I j hit^^imKr bfti ve eie vtxi 
nrtwa mtfflieti if Mi rbaciH it n n not Snd a c a^t oi n i 4 -t t r« ulv uiuie «(ini>joii*i 0i vii tvto 
^ Wv Ot law M idi I u - ^ /tett/ix J'fivrM/ uf -i i /i- frt 

)i«iillon b s ir i(r(ii i \nir rf\Utile v>luut4* wlau hi tins ft mis a strlVittjf 

^ot>fr«M ViU^^rtoaai> ia«. Uw K« 'i Ufavsbtl' i'oirtlaus an An itlvd)ii Mi it miUo aill t 
II TateilMOpii^ nr STfi^iBiiio ol l«vrj'«r» audjs^ Ihwsa tsjmxtt aho utarafnire tn ttuniti ^twe 
ihe es 111 ibi Uvi an 

' iTMlMlUn writtn nan nltr < Oay M^sh hiiff LitU 'tuliio a mlT be tooad batk ih uif 
lan4 pitMifu i»i,h ifiii nl K* jei ns aell aa tbv atrd^lit ' ^ bt'U6 M* *tnnt 

ff Hii Ineira t its ttezn ts « d |« 4 iA«eiikA \Jr 1 lo ( ilhio lii in tUesO Uatcttires, Uw 

sfOH iit*< Koulo n VI no caiiM. to (.oinnlnui nltoe di*, tievi or tbv chllu ultv ol iheip aiuflus I v 
sru iains want a tiule tnore tf this tidtr o'* taKioa aiiil a Uw rouic »ueh uisuuLtors as Mi 1 ran 
ciIjoii '^Lfgulettn 

Wt. €*it silelx ntnniaienii them 1 luy a* ineiiaii i with eoiist ktable t oi and tbililv and the 

I u 1 f ) a <Uai tiii sm pli rh t knt Toi il oil lut iihiUis St rt ( bv ir « suhst uu ol tlio 

w ill leMuliihai il 1 1 ( ti i n hi (her li i uiiiii. uid ie i liw lui. iue suiatiiKi. is uiota<zVtr, 
/ia<i icd luioresiiciit lO tui ns ihis is puaib i — -dtAt i km 


Bavis's Ooun^ Couits Practice and Evidence.-- Second 
* Edition. 

PiiKt h\o 21 » cloth 

A MANUAL of tne PRAOTICL ami IZVlDLNCiZ m 
ACTION *5 tiiid orlur Piou<(hui?n iti ihf (’ouitty Cuuitt, with the Sttbtut<*H 
and Bv JvMi$ Lt>w\.«d Dvvih J s| , ot the Middle Teniplt*, 

R.urislu-at-T Sri om» Kminm. With i M PPF KMJLNT, lonl‘rtlnln^( 
the Pkiuici. iimhr fht Sfariitc Jy 6 c ‘20 ♦*. lOS, and Uit* New Hides aad 

Oidcin, 6,0 f idtrethtr with d new ind ooiii|ilelp IndiA. to thecntiie Woik. 

♦ Jilts f9 the /n/y tt,nl >« lit fomtltj f'Qtirh Ut/ihU tnc*s fully oj tin haw and 
J'nifi^t a aUtens atti ntUr />rft i iittgs #» Jitfitr Com In 

'Wii ait that (hi evii-tki I little voikmiUensiM time ant t ft Mr fhv s has irm bed 

K St didtim \W til ly III Ifrd • i(rt»iilit Mi l> hoi it t indan i it h 1 as cm iil t dis- 
»h)< i in lUiti a <11 i iiiai hiUiT the m tUi Iso wl i u h s j r stui \ luni istzniih taa 
1/Mj.tf tnt 

♦Ic liRvj‘ a lofk luU U iojot ft very owful Miuujl imi oi ly Jii iht < >uo(y f ouiis t ut l^o in 
the super or tni ifi s In i 

Ml Dsms ) IS ill ill inv f M ihi 1 n ft I a St nirdliii in t il iie and iinpiovr h h nwfiil 
litcl« book Wt. pr >1 hesito lUc s u < s ot thu o koi ts fiiM a i \r j e I iitie leuiin a not oily 
thf ] UaaioiS duty ot iKoiiiincf a Ai <l < nQiUuUrint, Mr I avis ui u 1 is well tarnel b uoui J»e 

“ IhewQikot Mr Itavismis ustly t« said to If ustlnl r'v tht sto knt in l di-m titio er nm 11*11 
liiAtlv (if Its tp) liciti Jii 1 1 tlK iijiiiM toirts ltd (d we kii 1 v ot ni m irK t its wt thl n i it 
fM asnltt] 10 the stttlenl or xirjurdtiouei dtsuous ot kii viiu„ that th to 1 on iau is at ih« iisrtu 
’^diij — < hnutcl 

' ‘*ia ilS ir sent '*>11 1 ihiH sh iric smiimv inai basiklyrtltd upon as in iu.( urntc. ^nd i iiu (ir« ai>le 
brant h if Cxmij ( oitri Pi ur i aiil 1 Mdtin —V r P t 
♦* Ihc Wen la n I# B < rtiicl • ii 1 ddiii i ol Oie uireot I 4 v nt Pi ciict on the sul nts n m Jrr 
<(ULmly qiH.urnni, ui ttit k o lOty k^uit^ and wiU b« tumid > hi usetui comi au ou lo tho | ri <1 
tumer UarMng c ho uilt 

-V' 1 

Bavis’s County Courts New Practice. 

Pout 8\«.t i2«. cloth 

THE NEW PRACTICE of Ute COUNTY COC^RTi^, in 
ACTIONS and other Proceedings, with tbn Statute 10 & *20 Vict < . 108, 
«nd the Rules, &;o., theiton: loiming a Wiork. complete in its^dh or a 
SUPPIaBhlKNT to the Second Editihn of ^^The Monuil of ihe Practice 
and Bvidence in the County Couits.” By Jinwuin Davis, Ldiq., 

of the Middle 'jPempl^, Batrister at JUw, 

wttl uot l>u found lofeilur to tht Manual uv predeeissor I his punluatlon 


re.wito|iua 4 o Iht p otesslun uiuciuily ow uiiny potnis >sii ch tjdl 
^AwfN^Vu or ft ptokibaino, ui a ti. Ihi le sul jtbt.. i 


...j thntr t 
(u be u el 


A. 
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I AW WOUUS I'l liM>-lU-l) BY 


Stephen’s Lnsh’a Common law Fzactioe.-^Second 
Edition. 

Vi 4 

One thuk voImiqi^, 8vo , 42» olotti 

LUSirs PHACTICC of the SUPKRIOR COURTS of 
Common law at AVK^rMINSTEIt, m Actjoiis and Pro<;ei3dl»g» 
conn<ct<<l tin n with ovci winch th^ have a common Jori^dictlien, 
LOHMS; albo liilioflnct^ry Iriatisif^tCeptctiin, Parties to Actioiw, Altoia>e-* 
and Town Agents, in P(r80Q4 byAtrorm\, or m Inrma Panptns, I 

Ac ind in ApjKridi\, contHinui^ tin <Kcneiul the Autlmn/ed Talle 

of C..Oht8, 1 eis, Ae Suond I dition By Jvmi*& feriJ'PDi-N, LL 1 ) , of tin 
Ajiildlc 'Icriijili , lijiii hi-af-taw, uud Piofcai-oi ol J^iiglisli Caw andJuris- 
prudf m< dt King s C ollege, London. 

*' An tviininstion < f the uiork tn ihk iiv (o pionouiu e i vtry fivoiirable opinion 
on the in mnci iii aIu ii Mr Saphtii hi'i « \t lUd hisldioiious (bsk. Mi Stephen a 
(ditn-sshjp In', not heui oi the orditinv kind — Afa azmi 

‘ Ihe law IS 'veil is tin pi ictirr is st t forth \Mth r\tr loi diiiarj elaboiduon 
indud we have mvti s ( n a liw b( ' k winch is Muh a )noniinn.nl of ludustty is 
tins We liavt no hisitition in pioiiounung this t) In bv f« tin best ‘PriciKc 
tint has jtf ppi ■irtd uul thit Mr Suphenh s iuUj luiintiiutd tiit. itputition 
ichievtd by Ah lush — /tt lime , 

“ I he woik ha« fxilUii into ixctllimt hinds It is not too murh to si>\ thit the 
wotk fully ici omphslies its obji cts, and tmisi ueecsvnilY become nor onl^ a st iiid lul 
iQihoniv, but inec^nu d uunud in the inartiis wluth it so sblj uid lucidly 
treats — •!/(»/ fJuoiuf ^ 

‘ Mr Ludi luis bvtu foiiuiiatt iii his editor Punstakuif,, mttliodical snd con 
scinitiously iftu ions, Mr Stephen has c \t.eut«il i most I iboii > is ts^k in i m innoi 
tuniiently use 1 d uid sinst u toiy M r dts m sins woik with i be u ty t ommeiid luon 
ij the ittcntuu ol th Jbi, whoi i it moie pirticululy roiUiiu — J)atf / Atfws 

“ A woik will! li IS i lomuli u t yi book of tin ictuil Pra tut uid i« uixshmblt 
to the Pi utitnnei iiiJ the Stiidtut Indeid, wt kim* nor where tbi Inter fould 
find so tutduhlt i bool* on subjects oidiimiih bo liirlc uiviniif, is ponnsoi Ptact? t 
at the siiiic tune thil the vMirk tiuniHhes idJ that the busiest Praetitiouei could 
dcbnt ”*—Za« (hrMKh 

“ The dut) ol roniodelliny Mr Lush’s t^ommon Law Practice bss been a^gned 
by the {Miblishers to Alt J urns Stephen, ind the rts ilt oi h s 1 ibours leivcs them 
no ground torcgiet then scletuon Nothing bis been nmited which wis^iuts- 
saiy to complete the woik ot icuovition ' — Idutatur 

“A eaietul txammUion of itx contents has satisfied us fhit it combines ja a 
renuukibh d»gici tin cjualitit'. of aeeuiaev and e one isf ness [he uew Pin tie* 
is now cliMrIy and succinetlj exphintd nnel ilhistluted within the e onvt nu nt ce in- 
pias of i "ingle volume and wo cinnot doubt that hw vers will lapidl} evince 
the ir estimation ot so gie it a boon ^ Vor atvg PqH 

"Me have comparid it with flw first edition, and we have no hesitation in 
s lying tint the work itselt will be apennineut moiumciir ot tliciudustiy of tho 
le untd editor " — L^ga} Ohsuxer 

** M L* prt lilt t tliHt It will he the stuidsrd auttiorpv on the Common taw Practice. 

Us Author b is no^ idopted the pi m pursued ui otlur moiUin Practice books , but 
he his bestow el m eat nest ilili^tiu.t, and appropriate cm on bt9 !a)b)eet, the 
lesult IV inastrrl) treatise, exhibiting due aoeuruey/ 



^AfES-iHS BOTrEHwoHnr, ¥Lnr;r r.o. ii 

May’s ParliamsKtaxy Practice.— Fourth Edition. 

* One thick SI « 6rf. cloth. 

A PRACTICAL THEATISK on tl.e LAW, PRIVILEGES, 
TllOCEEftttJOS at^d USAGE of PARLlAMrAT. ByTno^. Lrskinr 
iVijLy, £eq./Q 4 S,:^ 0 f tlio Middle Tcnmle, Barnstor-ut-Utfri Asstetaiit 
of <|ie Houte of ^pitimhOa. Fourth Rdllioii; ie\ i>ed <«u(l owfftrgeil. 

^OK 1 fi VI gv-r'Book I. CoiiMitunoo, fnwer'< .ii.jI rnvileges of Fjirliamcnt. - 
11. Fravtice mil PiottiHlmg«m Pwliaiun The Mann»'r of P<rs- 

ing Pn\.ite Bills, showio^r ttre Pwttiic in both Koums, iMth tho lattst 
^ , Standing Onl* is, .mil the most ttjjfcjit Piccfiknts. 

Fhm A* 

Mr Uk.v^»work atnm ibia '►It importiirt k onr i»f th^v brrksxihicb biMfV not now to 

rwa DBCoalv to sustutn Bniituaiioii ihubiiu]| tUstiwn s luidi and v ' t rv iKOod Minv 

fllmatiwns iu ch« I orrt 'ul ih« (Icvuse hixr s)Htt l!)!* Idtt tdoiua liablMkiM, Bud tue 

wO)h. sei.tits to hov« btin canluUy doiiMo the pnso) dj> ' 

Ftam Ihf r^w fimt 1 

** As It IS now p^rtVdrJ thii «oik ftihc si < irii>q| u td rfcoiriiiwd nutt oriti on Psrliin’fnlarv T B* 
a»n Pruiur and rhfit tore an mdispinsihl laduioii 1 it ii; iifitpr, of u]l mho adjoy that iiliosaoi nod 

pf • It I jsinis' ’ 

/ y n ti e Jiuln Ktv ^ 

‘Mr a wort IS too wtll known I <) uivst i«ii nt of itt rot tinta. Ktini^t a standard of refir 
anil* not oiiFy in i uglaiid ^ut n tn« t n u i nuun ukI i , o%»rv ptot ol tli woild wbiit oni i aiub» 
trtittadjr lUiiUtuctoipi hav e birii i n uk i 

rt 1 7 ih Ofi ri r 

' Jhi valhi at tln^eurllnn » irK is tr» i I\ itiiitis 1 by the tborsofch rrxi ion it hna andtwtfine 
dt tliB iiutds 01 ihu ^Utow a-, w pil .•fc f \ iddn s ms 1 lo u io is 'o i »•< it «i» to uk last } mot ot 
imr It raormier i io|i>isiuJ x, oUi h lniiitatrs bMonJ imasiuo the irjeauhis qI 

thj>r whotfs Bviwiiiort or whose pl'*jMUi' »aivr thoui to »udy thi siihut of wUnh u so Imidiv 
fK Ik loo tovtui. ihi rel rr i n i ot i t a d in j taisv «f the j ro iBi lion lor ns m t ur >» y an I » i c v 
itihiK.fl oorcan tr li« 1 1 n hrIs nr uis 1 a (s ly ur rninriidid tu thi atlentioii ot all ptr one m 
«iU iiir connreud with ir ii irtsud in lh« busiiirw ot )< lalrtioo ’ 

Tro It f/r Sol af irt’ tom mi 

' rhr t,r» waltii of ih* wirk ii 1 whu ttst « '■pKiM tht itiM as' whtifi Ina cirrit I It already to 
the 'north iditu i is thi so>ui tim lui t n ti n wihi pinimt an I pr rrdiubs m I irtisnieiH wbuh 
i» I rta,(8 1 1 < s ii jKt n«i n II so Irs'li nl Ki Mali llyniuMd lit t < v< it Without the aid ol 
the It .( \ out an alw%is 1 1 \ h <• I ti « r in » i iitnrtif on Ihr infoi nntioii which hr itipiirMSii' 

\i y Mr ber of P trii init 1 1 w Ii find as a ruir all Hi l>>*ntii in Mr Mas s t iiSxiisr, and meuihris of 
our Pio'r'SKin who lonxult the bi ik (oi pisnical larpiMU^ wdl bt nioit intwrwsied by thi posi s \hirh 
«♦ *«voU(l 1 1 xn uount < f ihi m «m*i r of pmtob Pitvi'e P Ih ^o s I muf who hiS or denial 
P irii MU n iry i laettct sliouid oinir to 1 1 a at !• mI so mu< h of ih'*' trt iti < 
from lhi Aconumut 

“ JU* I rskinn MBs < tieoiisi oi tht u n,*' iwd ir vil<»es ot h* I nylish Ptrl amrot in a work of 
Tiid talm. ft it-joirc'. ij <i loyv fi im ihc {hiIuIu iliro'sKinist lUxsIut in the is « ^ of I n,hsh 
II 1 It IS both uhotor in I in rhr c lonus W* ‘iOirtils w» lom • < ft mtln litmo ot thissiryimiioHaTit 
w Ilk b«i iiikt n t ry tns i rd iitni whu h 1 rii us up tbt pi < <1 nts it i(U in s and ill th nRcs in law or 
ir ttitr to a oiuii rtteui dm. wo a ly xhU itx nnuudiate salat la this riliUon wq an bi ought 
up to ihf- Cl d of il e < asiuu of IdoO " 

Ff »a» fhr Vorvtn ; Pogf 

* Tho IrrUiiron ihe whoU < mtaius estr, tiifmm*ttnn wbith ran be saluabir In Membm of 
Pailiaufiiht, to 1 1 iriuioiwis of Ih las and to sinoMUs of 'hr mrsi important biaurhut ih« uensii 
toti inwi Uisi.tii iti this i iiiutry It i it'scvst s onw iin t wb ih lannot be too UiKal> appnnated ihe 
rotitveicas and cfraMasa with whuh the l>ojiit of ra* h prrbrdcnt is sratid 


' Souse’s Copyhold Manual— Second Edition. 

limo. 10* t lotli. 

THE CO]>YnOLD EI^FRANCHISEMENT MANUAL, 

S(p.coNJ> Ritniov, rcAMittfn and oXteDdril so as to oornraise the LAAV, 
PHAOTirr. dnil FORMS iq STATUTORY and COMMON LAW 
E\FR\N( [nSLxMLNTS. and in COMMUTATIONS; the VALUES 
ol J.MNtANTIllsnMENTS, iMtU numerous RILES, TABJ.ES aud 
EVAMFLKS prt'p.ired pxjup'.fily for tKw BtLHon; and all tlic COPV- 
flOLD ACTS, including that of J 85 S. By Rolla. Rounf, EXn , of the 
Middle Temple, Bani^ter-at-Ldw, Author The Viaciicid Mau,^’ Ac. 

' I hire («BQ be no doubt lb'll Air ftoisex u /4<i Work ha C npv hold I iifrari^hikraiepts, and ihu 
est IV pmoiiuouito ingaKod in xac h niattan will find il ta Ei^ interrBt to a\ ail himself ni Mr. tlouxe a 

l 4 iVpnr» Ci/fimtcli « . .v .. 

‘^Mr. Houae fa a iiracUira law wrtirr, aud tn tnn ireetiM* hi« hand ha4 not firifot its runniog, 
Wtf li«r«liiiefi much p>ras«d with the iNap^ition nt this volume as s< hex diiped into it b«nt apd 
iharB, «» MP^how aoDtr d flit* k snhn ita be' « beiu* »ri uied / ««7 ^ i/tn t 
* 1 he AiMMavtid dunue the last si kSioa *«f Parnament rendi lewit <l«$ti Ir that a aeroud editioi, 
ofthiH tteefuipiehtti fli a oik snoold be pebtibhed unf Mr Rouse b» < ' ndtantan of the oppor 
fxiptt} to eatcM matviially tbo « orr ot hi^ work. 1 he Moi>u*l » ttiw vs mipltir as a Wk of te 
frteiKuioaUwhomay bcidtcreaied in ih( dnfreBr&Mett4ii<’0fi‘ii>Vkild pt s ' ve$itager 
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LiW WORKS PI BLISIIKO BY 


IMr. Oke’s Magisterial and other Works* 

Oke’s Magisterial Syaoplis, ^Seventh S^ition* 

Ou< thic k volwaet 4>4». ^ 

THE MAOmniHAL ^"NOPSIB: a ^Piaetorl for 

M itth, llifrif Clerks, \ttoj<iie$ aat] Con*»tablrs, in all pat of 

C^u II t( I Suaimajy Ooimetiou^ att(i Indict iMr' Ofti^ncc&> thon 

l\naltHs, ]*uiit‘^)iii]Oit» Pioi ediirc, Ac ^ belOic Taljulntlv aifkQgod* 

(ri oHGj* C OKI A'^sistant < Icik to <ho Jjoid Ma\()t of Ju)iidou, Author o| 

“yy/f* AJa^fstuial JW/mdisff** ^*‘The haw oj Tumptkt lioads^** Ac &C, 

S» venlh Ktlition, (iilorj^rd und imjnovid* 

This edition me lucks the Stitutcs ^nd DecisiorjtP to the present tune 
” I ini ive lit th It tlie I ord M jjoi lus it pitseOl aft able assiMant in the pcipon , 
of A *tntlinini nf the niiiu of Oks iutlmi >f the. *Mi/ist<naI 'synopsis, a vtiy 
I itcipriHinc,, ihle lud Ictirued HJaii’*~-/Ai Ltud Chatu tUoi ^ tn th lioust oj Lon**-, 

1 / ht tuo ^ > I SOO 


Oke’s Magisterial Formulist. — Second Edition, , 

Hvo,21s clotli 


Thr MACfl^TlJUAL X^’ORMH BIST- bciiip a comjdetf Colloc- 
turn of 1 01 Ills and Piiic/lonts for piactnal use iii all ( ahO'* out of Qimitor 
Sc^hion^, diid in Paioiliiai 'Mdtfws, b> AI li^i^tiatos, tluu Clerkb and 
Attornics \ntlj <iu Introduction, Lxnkin ttoi\ Duiction-., \ »rwtion<» and 
Notes, Byfho«oi (’ Oki , Autboroi *‘lhe Majusteiml uopbis” Ac Ac, 
Sceuiid Edition, cnilaigid and iinpioved* 


It IS (uotikIi to dll ioaiK< tht of A Nt « 1 liin >f tli s vul '«o imII koovn ti l^rat^is 

tra 1 C Itittt It t% a % il il 1 < 1 ' non it tl »• 1 uiius 1 1 1 i it i is i iiir i n all r*BS s out c I 
tj 1 111 St 1 Slid in Id' I ) lers, xsilh ui l«tt«du<t • i m I ii i (, li *cr«^ to iscd 

^(U nsi] 1 () It sddiflit s li cletii uddotitjus kc’cc X Jiu i vhih ousists ot no Icsi t(U 

tl tls 1 e 1 I ims / / // / ^ ^ 

* 1 1 1% t lit ui rt l<i 1 il iiKtdiiii f r prsc lu il I "I* in sU c, nses ont ol Qu*in*t S< H1I ms 
nn I n ejii <lnl M ti rs s di-scivell » ic-r «%l It is *onul»U i 1 will trrdiJt,ul and w» iiioic« 
tn ti llid .1 1 \t« I liciou ut It «ii U has tot s me I n « ( ciA iktii j i li I has tt lei i ih uptiidrcd - 
J tfu Ituf, ft € 


Oke’s Turnpike Laws. — Second Edition. 

limo , Ibf 

THE LAWS of TURNPIKE ROAOSj comprisung tbci^hob 
of the OfJieml Act^; the Actb as to the Union of Trust*', lor facititatioj^ 
Arniiige?nent& with tlicir Ci editors, the Xnteitcience ol Railways and other 
Public B orks witli Roads, thmr Non-iepair, and cutoreing Contiibatlons 
from l*aiisli(s (including tlic lets us tp boiith Wales Turnpike Hoads), kfi. 
Ac , pnctKiilly ananged, with f’asfs, Notes, Forms, Ac Ac. By (lisojaftfi; 
C Okt, Authoi ot “ TAc MagiAtetmi S{/n&pd9^' and ** TAc SlagtAtmtil 
FotnniUhi" Ac 


i 


Oke’s Solidtor’s Book-keeping. 

doth, 

AN IMPROVED SYJ^TJ&M of SOEICITOES' BOOK- 

KLEPINH, practicall> exenipiihfd W a Year's supposed Uftsmuis, with 
HiUj^HH^for Posting, Balaiicing, U^chlng, Ac AdftpM tO euiall^ 


TIvEj 

Yumuiis*, 


eand large 0 Ihces , to P irt uer»btp a^d -fcole Concerns. By OjBOjIltm 
1 , Author ot I'he and “ 

»7 I I 




.-j S S. , . jl, 

•V' n 
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»(KS$BS. BurcEuw ourii, ^lket strb#; kc. 


■ Rwm’s Rtae£ieaI'€a«vB7ajicer.-^SeeQiu} Edition. 

' ^ Tvro cloth. 

7HB l»B4CTI04t. ^'oNvi^ANCBK : a Companion to 
HOIK'S- mode t^m^g thoility of 
with gei:i€nil utility, Four Hunihned Piece^lwits of 

Moi tgagoB Qnd tdsh^; a ddSeetions of MiBCcllaueous Fornix ; 
^nd {ira^cd m the firei^ut edlthdi) Forms vt Setticment bihI Separation 
Deeds. 0 y Boi la Itoi ftis, Esq*, df thd Middle Temple, Earnst^-af-LaMir, 
author of The Practical Man,*^ fee. &c. Second Kditjod, greatly 
enlarged. 

* Hi «(irk his heeii ruiiterin]1y cnlBr9«d expaodril indetd into tin Mroinm^s. unit the rrferPDrtM 
tUtoa{,)iniit iiAi e I *eii < nrffully \triti«d and U sled \Vi fcni^ritilh no surt of doubt tbtit ' Ihe Prir 
tu il L mviyaii ei.' will in it-f pie^vot iuii>tos«d Form, b» nOMSKAbl* to Add fti>pr»«iiited by the i ro> 
*<iion ' ~~iau Maga < t« mtd htem 

It niMjrtiiiJy b«. sudtti oii^r mott totiiitK^ totUedrsftainno linn any ollu r vori i ompiiHinR C on 
>4.1 aiKtiiif Pnvtdeme M i Uonsi s work is on* whah an iQUlliAtnt lIi ik may ft adilf adopt to anv 
tc^'D^eO draft «.- / aa f 'Arm ir/i* 

'• f'bf < liotitesAxi dren* 1 n j ir\ clients, rhe errangeoufiit is e*trcm''lv onvcf jtnt Jf tht first 
edltml foaf(d fatoor mtb ibu ))i< csskui nntb moret* this second edition eutulrd to tbtir regard ' - 
lav Imt* 

* It Js not oCen In ibesc lass when so uiiub hes been Already writuii and so mnoh more is being 
\dvs‘ mtlv i> Jilted fr< n tl e jiuss tl it lyie eomes ‘>croA*<- a book that can tn any aenaa be oalled 
onginal Nottiins, in lepal litt ra tin t« irs the latotest reaemhUnte to the * Prartiral Conityanecr.’ 

J fat re IS this St e< lal ^lii nnci^e lu Mt itwti*<e a tborou„ir}y sys enmiir ariartKi.M]ejtf , that U is posaiblo 
t) tu at home with hii prtiidiiits uiuih more Qnukl) titAn with an> other trbek of the kind AltOi 
gtikti the book strikfs us as i >irv iCeittve Ubour Mittig machine, and onadlat will be found tf 
s|e 111 \alui to p ai luom rs, (h> exu it of whose business tootiieh them to deifttatt a good deal ot 
I Inn tonvij inciiif to clerks whom I'd » me ltttleijreUminaryiD*»truuiontoen<ib)e them to <Hit aljouta 
ton^’je ittd dtslt m tht n 1 wis I hi book in ^ort deatru^ i s title, and may, wt tiiink, be nlted 
on a' I reaily (’rmiuai I gnvtyancer — Wicirer/ i\cjiOTttr 

* I bis is a new niid nia»triilh tm roved edition id two vols of a woik whose pnitical uuhty »e 
had Of c-ision to uoiKi tw ^ }e us a^o M t thiuk it Will vihpctd not on y lor an aid to the yracUtioosr, 

I lit also 18 a puidr to the stndi ot of practn U cooveyam mg * ^legukuM 

" Wc vtntuxH] IP pndteair that the suit ew of the work wnuldbe very sreat. And an it has proved 
llic work IS tcbUt one ot gn at nUutjr, the foitiia vt so arnngtd that by lueaDs nf vktktoD draits 
nfarentf is made to the intended |or loiis of v conre^aMte so tliat a court >ar nr his only to deetdt 
II, on til'* convtiurtion of Ins deed, ei d he < ii then. i>> relenina to the nuiui • rv, have the det d at 
optcy-oipied oat by a cleik ind sas e jn iniltiiiy of truul U. ) o ihe general, and ec lally the t ountry 
^aetllinner, this work will jirove very itseful Zi#i/ i Mesufg4t. 


Fisher’s Law of Uortgage and Priority. 

Svo., bOArds. 

The LAW of MOBiTti AG E as applied to the EEDEMPTIOK, 
FOBEOLOSOHR and SALE in EQUITY of ENCOMflEKED P80- 
PEKTY, with thaLaw ofthePMORCTY of IRCUMBRANCEH?. By 
^Vx^uiM Biohabd PiBBSa, of Ihn, Emj., Bnrrirtei’ at Law. 

my ( ontejned tn mnttgas^fMbaiiLiionstr^wheiever tout book Aey uw,-e-on iha anhje«ta 
i. foK closure mud s da V^niWlMtre find so mum, so carefiil, and such Mtent loior 
■i hlr Ptshpr has ilia work u akriinlU idanned. and v«ry,«lcttidy 

aw well jui A 4^t^lf(^2^0MM»ited by iew,And ''r k wfagi u out of thglew ' 






Of 

I H 


-« 


WORKS IM'BUSIIRI) BY 


Olen’s Poor Law Orders, ^Fourth Edititm. 

I2mo, VXt, clothe 

The COXSOLIDATCD and other ORPERS of the POOR 
tAW t()MMJhSIO*NnHS and the POOH LAW togerhor 

with the (Jeneiai Onhrb reUtiijig *o Poe# the 

rilitiiiiif to the Orderly Audit of A^eodnts^ Appeals^ Payinent ot 
Pjn^li Jhhtp. With 1 jcpUiwtory HotH ehicidatittg jmd the 

7>«(nioih iliereuu; Tnhhb of Statute^, Cabe< und index* % WII^%iam 
T i .MM.iMM Out?, Jb^cK. of the Middle Temple, Boriibtcr at XiiMt, and 
ot the Pool L.»w Road. Jroutth Bditioti* 

Mr <>l»‘n inr «>ditoi‘ ni IX toluuiL is />lhnilty cniiDv('^<‘d'wirb tbt Tnard ba bM iQ*de Ibb sul 
I M fh s tiii> oi hi 1 \f b< IS (a ilui with •♦erv Iran of it and thtiei ire lie is «»ble ce ga* L*s 
ji It IS M tattn'xti n> u h r o r W i oisii ja<<v^e 4 et « »wld tu'xluoi' Henre a vnliime i^btiae utmt\ 
hilt ei\ed ibe iir<t« icil ( ruot ot ijab euitlooi. enh au i.iitrovt maat oil its irede^eis^, 

Jturt 


Olen’s Public Health and Local Oovemment. 

timo li* cloth 

Tin: LAW BKLATINO TO THE PUBLIC HEALTH 
AMI rOCIL GOVCIINMKNT, m icUtion to SANITARY and Other 
SlAITKHrt, to-snkrwith tho I>(IULIC HHALTH ACT, ISIB, and the 
LO( VL OOV^I.KN MLNT ACT, 185R, and ‘In Ineorjiorated Aotn, ,vitb 
Tihk^oi Statiiict, fails and Indi-'i By Wluivu ('unhim.Ham On s. 
L«q , 111 the AluJdli Tenijili, Bunistir-itt-Lou, ami 1 1 the Poor Liiw Buaid 

* Vii t. BiHKuaie foi tl « above iiHMtirtiird \<lnnes a \ftv If 0 ideirtllt ssle 1 er lose the iitforniAti ii 
whit K Ok \ iirofiss ro si (. IS I i lei mv<iv n v i ii tht I in lo /« M i e andJt te 
' IheutTK sail 1 «•* a 1 1 lively i> pto\t ,.eii 4 alh H'i TmI Pt/v >*«» 

' \ tiOrV wh lit V 11 II ((nieuieiit a Ki acusM e not I iniisi a lucid aid niforiniig guide aoi' 
lomiiu Hsiv lo th slUKes n lueanon / liu 

I hi u in 1 1 no d I 1 1 1 in iln t ihi I vil di I in r*i uuo s n inn r in tshioh Ifi f»li n has |Mr 
r irri < d h s 1 1 k. tnat his h >ok a ill I c i land ird one ou th t j ) ui t i lattei s'cnnti ri>t (1 ih< uti 
/ n (.hi intil* 

lis aui is lerlaiH I to hr to furnish those engaged in the 1 1n i iistrati n of the hw and in rhi a I 
SARK til I tOKiiv xftoims with n iirtauiilv u t*'!! ixt m i o ol the su ut s relHtiot; to the 
I till Ilf 1 h I his um It s f It iisf I I) sy it lits / ubi ly cto Ji hid i 1 litre i. n be 

1 I ' I 1 I t>i“ iliJt t K wr a n li le Usiur Iv j <ti 1 x the jmH i Oil r t.r 

B lit Sis ii<‘ rlv Mt « tricilv find il Iv tiitti i,ai iwilliiri e s cfc and on* riiiH. gv^dcs in 
ih 1 Ml 1 1 lu t hri If of tirni KlitaiaOMii mtt ’ I/« »fir« fJrrald ^ 

1 11 s u 1 11 i f I It 1 < t rlills «s tnn-d s I t i tiiliorsh ws throtia. inut aaixtm'ive 

i) tl 1 < itil I isifwhinoti Its ttith tuiisi Um If ah lay id inij i”utig such kooaledge 
I * n 

t h list the iVfral AMs mention d in tin alovc titles wc regari these as ver> tiselul 

W It! N/ * // / 


Glen’s Nuisances Removal and Diseases Prevention, 

i2riio '>> chtb 


1 


I 

I 




Tin: TAW Tii:L\Tl\G TO THE REMOVAL OF 
jvri inors to uevltit, Ami to the fuevkNw 

TION or EPIJ)EMI(^ AM) OOi\T\(xIOUS DISEASES, witK thi^ 
srvri ri:s nKliiduu Ihe IMMILIC IIE\LTH A(’r, rbe NUr- 
S VN( E'l HI MOV Ab And DISEASES PKEVENHON ACC, IS 60 ; and 
TiliJtsot '^lantfct rriisdiid luder. By Wijtiw (’u^^Iy^iHAAI (rjanv, 
ol till Middle Timplt, B wiixttr-at-Lnw, nnil ot tlu* Pooi Law Boird. 


Hr < kisl I tr itist. i rh I » v rela'tnir to the Heia >val of xnisnniesand the I lesriitionof 
Tiistis H \ II If f v,*- St sM I •• in RUilint, looel luih ut'es svUly ihroiigii the intiiiaiiis of ib< 
oiuivstuufs ih 1 iiijrt or I s afl tthosiibjcii ^ S /hirmt f urn«i 

It il ( t lu i A full c I litTUii or the Uw av II fxists Ol this luiiiirtent sab e<t -^/^vMaga 
ziMf 1 1 ! ht I 

It IS ildihiel to b cm ncrtly BMSiceable to local aiuhonius for whose use it la principally 
ronii III /) I /i \i V 

to al^ |)i ifeav on il nin f nnceri ed m the adtnitiistratlon nl the Law t ri latiag to the Removal of 
NuihiBfM I i fh I rose I muii if tlie.Publie Heilth this little oikol Mi (iUn will h« louud \eii 
US"! il 1 nswi kniw ol no flth*r vork on che same matuirs svg inihht with tiuth say that if ts iiidiA 

pt s bi I ihoiii Lfl fA/f«r«/ 

ft X I til f s iisifion i>t 1 10 la V as it exists uonn this most mpirtadst 'tihjeet, arrmaeiifii 

SI hi ns no IS iM i\ le t lo e >tho ms 1 1 it retiity lo comproheu i ihe cUitysool i|Wisa the 
Itv I otsiir h I mvil ,f mils s vni is ift every m), the xo upleuivui of lae precedut^ 
pi 1 ) ) in ij o' ut I IV IS SI II iia in j > ni ol pratme — (li met , , , ^ j 

It 1 1 *3 n irt »v il r » y lA ic s i,d in fhe same on inei jw ht^ PuWlo Ttealta An4 toeaf f 
Ho rue I iv^sinply il nV 4 ail ititutul, so thM whatr i-sr inloriAaiiAn la aought it gordlT 
at - 1 Iv nuni luhMh works he has imoodud all the deuetoas of nta um«u hpiya 

vvr> luiarerons -/<w ftmfi « 






¥■ 



MESSRS. Bi jiERW'OHTix, fLhtrr yri«?fiT, J4.C. ia 
H unter’s Jatw of Froj^erty Amendiasat Aotei X8d9 & I860. 

• , feoiWk 

THE 4g^tgf to AME?r*;Ow lAVV ol Plirit»ERTy and to 
HEiJBVK S8 c«l Vies. a. SO : and J.J & 04 Vn t. c Sh ; 

wiih JPmciiiem S’s i vrbrE^ i t ttm r it, 

of Trinity Colij|[i6j'CaMbrHg^ JLimohrft Inn, lilsq, Burji<»(^r 

nt l4Wj^ Of An E)oin<intory Vk w nf n ‘^uit m Kqaity/' 

^Hiii l^teefat ot ibe ohiKts d«i»tba«i by U)» MtctAl tetupm >» AuignlsH^ *li3r «»i Aonoi'.tt — 
s,>K}9in ^rnS4>(l A treat se of Htmitor cbuliiitiJt^ ti >r#teusloj> rbst has so tborot gblv nitt 


«)n views 01 wbM .it ahi ht lo U / itsu/ttg# 

^ ^ llAViM read tho wotk wuh m>u«« u c ).|<ui«^Y«b usLtcMnnHlv *xiii sh 
Inboiurs M Hunter j aoO «« sU l« ptiituase tLt \ ulunie ' 


- ISS 


oval f vJj« 
OhUAuU 


Hunter’s l<aw of Property Amendment Act, 1860. 

i2tu> }» sevted 

TflE ACT to fuitliei AMEV1> the LAW of PliOPKHTY, 

*23A2tVirT ( 3(t, \Mth IntiodiictioiiKond IVai ticu) Nutfs,.tu;rt Mithiurtlxr 
Notwhow ‘22 A 2»i Vut c 4 j Bv S'li’VLsmu JobiaPH JIc mlb, fi*A , ol 
Liiitohi^b lull, Esq , Bdiribter nt J awt. 


Hunter’s Elementary View of a Suit in Equity. 

, 1 Jnio , 7>* boirdt 

AN £LI:MEVTARY view or TUF PliOCHEDlI^GM IN 

A SI IT I\ LQirn\, >\uli au \f«ptQdi\ ot rotuiOa Bv S^mfstir 
lobjPH Iluifiiu, BA, ot limolns Inn, Ls(j, B intsta-at-Ltw, nnd 
U« ur ol tilt btudt ntsliiji of flu IniH of C ouit 

One nern nia< faiily I e i r* Ik and >f i It is a i < i r<nnse ( urn i i *f i»f miat i> 
w; I h the s 11 lent uiil not iHt vth< It h i lu hi ilf 1 it If I is i ( id ii (lie same I tiliiv 
ol v( lU utni uUlcIi gaxt o oiunt i liiuKi > 1 1 Siuitb s I U isuijr> \ i a h A n An r ii c </ 
J/t/io/'/er 

'»! I r dH w< can nidge fwim tihuri r at thm pate tti tl ink tht-ii uii r 1 ss r lu ^ eiiiiou ’y 
perfori M is tiik -^iaoMtum a f I titr 

We sbail roQUAf o irsvivea i v .. ai/ Our le an r(i wd i fi 1 s in t h really pruitt I 
roiirrer < mirivd )n so touip lai tiv all a pate iilw k > ot tin u rk fiumwltuUd 
biudent cm Klton so nmeu ir situ u n lit d fit nut lu U 1 «h v (t k In ( utcie 
^ * this solouit I tnbot tail lo be v ry Acceptable ti tho i * t vbi e e ( was wiittcu 1 m 

IcH clearoefcs IS nniarknl ly const Kuaus lUngetiier it to 1 1 of tLc i ost sau f I my katidbooks 
we have ]M9iustd —JjtiuUtan 


Sbelford’s Succession, Probate and Legacy Duties. 

12iuo , 12s tluth 

THE LAW iplatino to the FllOBATJ:, LEGACY ami 
SrCC'LbtolO^ DUTll^, iiuluding all the StHtuti** and tht Dccisuins 
on those SuluLctb witu loinis «ud Piactica) Dilutions. Bj, lfo>AiH> 
SiiPooiiD, Lmj , of tht Middle Temple, Bairwttr at-Iaw. 

** I be present work has had besioued npoo n that pi^iDstakiot, rare which is the distingtnshtog 
featQre of Idr ShiUoid s hit nrs Juit%t 

the present volume will lulK suitsin tht binh itP%fsUo|i of i s A i I ci — /ar a A/ait ' "re 
"A work «buh K»v« i « vHw ut the law ni riog lo ch» sulii«^ f> roiii it, tir hit (red 

»tibjeclsot probate and It e*cy duuest uuhotu a knowledge ot whui iht cev .<1 n jiuiy cuu i ft 
tmuerstood Cft/lntcfs 

t Mi ^heiford has rcndeitd good $erv lot to the yicfessioi b\ h » ili i iid wfth Inal exposition 
of.tbo.«bole law irt taunt, to tbk irobata leiikiy and M^cesu m dn i s « MoiHutg It t 
“ Mr •‘NfUof d a oiijepr has b tn to pruMMt am iKdtal an-uifeeMr i tf this {yrsnth o< flir ‘m imp 
XAlPSr ilUiUi^ <mnpii>«a s me saiuablopTBt.tic.ai dim.iK«is rega ' the paynietit ot cha Siic 
Dutfftb OiTSfsei. 


T 
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LAW WOBK-a PliBUMIl I) BY 




Wpam on Hxtrinsio £!yid«QfiO as to WiUa. 

fqanb Cdfuqs S*a^ llyb t'JfUh 

AN EXAMINATION OP THE UtlLES OP tAtP Wf lectrn^ 
the Admission <>l tXTBlNSiC BVmeNCr. m Aidl INlhU- 

PllUATJON or WILLS By the %U Hon. feijr h^isj^ Wt^Hisr. 
Kilt The Fourth BdUioOi h>r f£e press with the ^noaonpf the 

leHiiiul Author, bj W. Knox WXjSAxar, MT.A., of Lincolp^s IiSin, 
Bairuter^t^jT^uu^ 

111 (W eflcliatrd tr«Mise pf \l iHYIub thr XtUoa of law ar« atarpd dUoiiwd and t^x 

pl&licd IP a umniar tiM exci .-d iU< adtnliavMia of *vtty iud^f wbo hA» Lad to cLTsalt IL 
Litri iSikgfdirteAt la 4» l^rng f aunt$i Jttdn tuMt IHS i 


Orant’s Laws of Bankers and Banking. 

PostSio^JSa cloth 

The LAW of BANKTNG«t BANKER ami rirSTOMKK, 
niNKnftandrORftBbPONBrNT, IMHVATn BANKS, B\NKI\(« 
(O-PAHTNEHSIIIPS end JOINI-SIOCK BANKS, COIOMAL 
BANKS, SAVINCxb BANKS corapribing the Kights «ud LiahilirwH, 
and the Ilemcdies ot and against Birccturs, Manages, < letks, Shoretarldi ik, 

&( thp rules js to (*hc(j|ues, Ord^is, Bills pa^abli at Baiikir'H, Aecutmtabk 
Bceupts, Bank Nubs, Bcpobits of Sei unties, Guarantees, Ae. By Jvmfm 
Grawf, M a , of the MwMle Temple, Ksq , Barn&ter at Law, Autlioi <d 
^^Ihe Law ot Coipordtions m Geneial ** 

** This IS » welLdesi;^ndd dnd pell cx^cuttd woik Ob tufit 

‘*rheUmunft tiiid industiy which were so t mspiciDus lu Mi Lrauf s fotnicr 
work are equalK appirent tn tms Ihe bo >k supp irs i rcil n inr Mhich hits I n^ 
been felt both by the Proiesaioti and by the pulihc at I ir^< fu t, f 
“ No m in 111 the Piofesnon was moie compi u nt to tit u tht sul )ctt ot B lUKin t 
tliu Ml Uidiit fhis volume appcirs oj p ituinlv To ill i,n.,a„cd l the 
litijr ifioiis, IS will iv to ill It^il idvisers ot Bu k i Mr (n uii'a \v nk willT? ^ 
incnluibi issibunt It is ichar iiul {nrthil fti itist on asmTjcic not ihciJy 
(Xln isud and it must betonie t/u Itxt Cwk upon it - / ui F vies 

Iht object ot ihc Author has lino to f^ivi in f ntireJ) practi U evpo'^itKii / 
the law H<i It ht in 1 a cording vo HiTtutor) euaitimni ml is it h is bi eu ui vel pcd, 
iscntiincd and c\pl lined b} jndiciil decisions ' ~ Itnih 
” Ibis Id a v»rv able work, the appcaruiot ofVihich is e&peciaUv to be ive'eoincd 
at the piesent tiiiu 1 ramun 

For such a task industry lud accuracy ere the quaUties wfiieb are piincipally . 
required and the Author appo irs to possess them in i hip^h degree Uis woik ^l^ ^ 
moieoverwell arranged and cieaily <xpre<sed ' — yJtfunmtn 


Williams’s Common Law Pleading and Praetice. 

bvo , 12# doth. 

An INTRODUCTION ta PRACTICE ami PLEADING 
!n tho SUPLUIOH (JOUBTS ictf LAW, embmcing an ouilmc i>f the 
wimie piocecdinga m an Artion at on Motion, and at Judges’ Chain- 
bats, together wltli tlie BoJaBof PlfatHtij abd Praetkt, and Pottos of all ihe 
prindqial Proee^edJngft. By WATitm WttUAHs, ^ , of the Ij(i|ier Temple. 
Bamsfer at Law. ^ 

^ For thp Student especUllv tho book has of peeuliar it is qt the 

name time *.cieiuiho and piactieah and ^rougbout the workthtHta JS a jn^io) 
un on of gene raf TOmKlplds iih«h g puetlea) tr^mueni; ot thq stmje^C, ' 

fornii and exam|^ M Ifee 

. . . .. . 
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MBiWaS. BDTTBRM'OUTH, 8,<J. 


Ssutli’* Bar liduoaiion. 


‘ % Hwh. ^ ^ ’ 

A HISTpl^ at EBOtjATION tw llw ESdt^SII BAE, 
with SUGi^aSiafWft w to SGJWBi’TS and WETIIOBS of $VUJ}Y, 
By PJSHU# AWSMeSwitn, Bag., M-Av BltX 

j sjgjj. ^ it fiHiway rf« PW of#. 

^W*|i(Sif^RjW>d thu Imle volwTfe at MTr fan Ail riadinjt of man ipho-BA 

^tnnvitiy jrM a fe dduiiMiun 1.0 (ae r«MJ«vh Uiof ^ 

' Uitii Is lostn cti*t nhA aU9de^u»fc U 0 ight 1 -r>{.Mlv desortbed a&fajau far Oiawirti. 
^icaddcMMU of tt law Hudtnr ho lu n-^ tw itmoM #1111^ fOfocbM /iifo UMot 


Ilf ho »ati^ m n-\ itmoM anifu fofocfN^ UMd 

Ill fbifU levi^ fcpbuis j IV b{i 6 iii« iiloml.ootorii tirthCtb 
Imt »s 'Sa'tttablO a ui« m mi oxptmj ct of 0 iirh^tisaf ^nx\MiT f - 


euu (. ihe uitetlmual iMoors Imt «s 'Sa'tttliblO a Ui« ri mi oxptmj ca of o jirh^tisaf ^nx\MiT f " 
l its ^/nr Qasutt * 

* llw most iifcfal trtatixe ret oxtxmt on tht auVett oi leiral eiloratton 

* ) he iiiforn euun ou tb^ tax is# poisnei w that cdatMtioiv tor the M tr to aodem tlateo >* a »t 
e\rmxi\i and toe xtacreehtfoos mou V 4 laibIo M to the ad^s imt^e to be itfnxd from foiloWiitff the 
P Ok n itkid out bv tiie otii tie 11 men \ fa to famortte At* otVio >Ve thonioie commrod tfat. outfa 
luoac ueaitily to the reader a attcntton ^ •fytt 4 ig ^ iM Piftt* 


Sfaelford <m. the Law of Bailways. — Third Bdition. 

^ ItovJtl I 2 aw>a JOt tloth 

THJ? I>AW of K MLWAYS, mcluthn^ tbu Tlnpo Orneml Con- 

jtuhdatioia Acta^ 18d5, and tliQ otto Oeii(‘ral AeO fox xeffukhne 
waj". in Eugfland and Ticlaod to the pifwint Time, with (opious Sotfs of 
Ueeidtd ( tt’H#*son then Coii'^tj notion, rodudiog tho RiLrtoand LmbiUtiesof 
SharelioldeiH, AlJottfts oi >luie*, and Trovi'iioiial CufamiUe(**ilieit« with 
J'oi ms, Ate B\ ip ON A 111 ) Sun POtto, |Chq , of the Middle Tf mpte^ Bantstox 
at taw. Third J^lition. 

* Mr ^helfncd fats lunf. nnee rxtat I slir I impliot c'liiMroro iu (fat tecorof y folnefi Bud pi*0(it*el 
iinllty nf ever> bioh toafaKhhiso nf 1 Mtaiheo > ivLbWrf HaUwSva has 1 rig bteii am ii(f th<> 
hf t of bio i<‘iOrtmn 1 Aiid <■ ct « I ii 1 tu 1 1 stirn of thn 4 lilion will fully warrant fa h mi junio 
nitbl lljii the uew rwa tor s important an I e\tei tta — j!Ar u»/ If /otMtkg 


Phillips on the Law of Lunacy. 

Pool 8vo> T8d, cloth 

- THE LAW CONCERTINO LUNATICS, IDIOTS and 
. PERSONS of OriSquNO mind. By Ch iRt-Kb Pai-mur pRitUPfc ol 
^ Clixi^it Churchy Chtfoniy hl^A., and oi tmeolii’b Tun, Tlx) , Barnitt^r at l.An. 

{ P fhilltpa liMb in fan tery tfunpletr. eial>niate and useful vfj ime prr»a4ii>il yg with »P 
ahreiteut view ol (he pie&rnC law is well a« the prartt(.( relatin,; to lunacy - Vrga-t/ig <rMf 

f Ifae yor« la one on wfaich the author faha fvid*ntly bisuiwcd grot palna and which nnl oiil> 
toais tdti* mark of hreat applicaftou ami ressAuh, hat which xhows a laaiiliarity wiifa the kufairit -m. 
aj thi Peat€ 


Grant’s Law of Cacpoiritions in General. 

Eoyal 8 vo.> 2 C«. boards. 

A PRACTICAL TRR«mSB,o» TRJB LAW of CORFO- 
BATIONS aBKJBHAt, as itdl Sojej indludmgf Miiiw*- 

oipal Ckxrbdratmmt: ItailvraT, Banldn|y Canal^ arid other Teixit ^tock aad 
Tradlne Bk)(Ue»s rtud Chaub^ri,; UniyersiiKS, Colleges . SehooU; 


Lkahd, Art^atic^r By JAMJas 

the Ui^h Xa> 






JR 


LAW WORKS Pr BLlSfrED BY 


Smven’s iSeiitise on Copyhold, Customary Eieohold an4 Ancient 
T>L'Vl&4*^Nr 7J VITRO; viith the Jariwlui toil oj Courts Rflioh Ond Couits 
loit, on Apprndu *ont«mntf Ruhn fat IwJdini^ Co^'tomeMfy Court**. 
<'ouit>s Rnron tiutl Ootuts Ipft, Torms of Court Kolhi) lOdpytations, aud 
fopvuobl IssrnrUfLO^, nwl J shuts troUithe relative Aotsw PttiJiament 
1» loiiN Jwi'VRjst, Sujuiitat Liw laJ^ I or imr vnibfatHig 

ill thi authorities to fht pMhent period, by IJr nkv I’wi* ^ 

Inn< i 1 einpte, Rai^n&ter at Ld\i Two \o!s , rbj al Hto , 3/ l&s boards. 


Pcaice’s Onide to the Inns of Court and Chaneoxy; with 
V(tu<s ot til 11 liitwnt Jr>i cuihrt, Rules, Ordrrs, and ( ustonw, K^admsrs, 
M rN, '1 iHfjues, jtnds And r ntettniuTm nts , inobuljng in Acrount of thV 
I ir im ivt Mi n o( tli< llonoin iblr HocietiiP, I ineolii ^ Inn, the Inner TcinpU», 
t! i Middle 'Jiinple, inrl (n ij*** ln»i, At , to„(th<r wiHi the R( fjalAtioiij* ot 
Ho liiui Iniis ot ( oiiiL IS fo the AlniisMiou of Students, Keepui|ir rerras, 
J ^fiiiewrs, <*HJi in (h< Rii, ^cr Aec iic Uv itouj-iLT 11 Pi vBOP, lisq , 
<if <ii »»5 b Iiin Buiiiutci It Jau bvo Hs tloth 


B.i^towes Local Government Act, 1858, 21 & 22 Vict c 98, 

wifii Votis, an Apjundis of CWs dtndid upon th l^nblic lleilth Ait, 
ISls lid a copious Index Bt S U Bjiisiowi?, l^'q, of thr Inner 
'J< nipl(, BuinsUi i(-Luv 1/Jno cloth ^ 


Btrndt’s Divoice and Matiimonial Causes Practice, a Treatise 
on the Liw, Prutice «ind Proeeduie of Ihvoici in I Munnfioaial Crums 
imrtii the Act 20 & 21 Vul i ba, conttimm’ tin Ad also the Rule*?, 
Oidois and loims i^suid tfniiunbr, to^jrtlui svith Ibucdmts By Wil* 
Li vM BxHNjir, oi tiu ImiLi Icaiph , I m| , Biu "tir it law A2 imo , 7* Oc/ 
be u ds , 


I 




Sharkey’s Hand-Book of the Piactice of Election Committees, 
sMtli iti A|p udxol Vatutis, rornis .in I Piiccdcnts By P Bimao^Pss 
s r\u 1 Solj< toi und PaihinciiUn ent IJmo n boards 

Hormnis Tientise on the Law and Practice relating to Letlefs 
P )( H >1 Iinnitfons u*' nJt nil imluimiidrd bv Sf itutfs loA 10 \Kt e 8'l, 

1 I 1 J Id \ ]( r ( lip? with the New Ruins of Pinticc in tin Offices of 

(. Ml niKis fit J'l (nts ud in the P< 11} Bi' Office mChane(i>, md 

nb rl t C Qs( "do V 1 tfjthe turn id publication m Joit> Pamon Nciumah, 
jV! \ jlif Iniuj liiiipK BanmtcratLnw Post ^<>0 , 7i Crf,eloth 

Gray s Treatise on the Law of Cosfts in Actions ahd other Proceeds 
in s in tl c f ourt" c f ( onimgn I aw at Weafniinster By JoiW OraAr, E^ , 
id th< Midd’e Itrnplt, Biin^tci at J^w 8vu , 2n clotb ? 

<'*>' 1 15 W l.tTOh uc til il il iodf.(n liivQnfl liaitirp of Cimt^ {ncludlnffthe ippuUriWd * 

P \ i i rl c ) tilivl edari let ui 1 Itnlfn. ?SI* ak I ismit 

t h h 1 r ii i loiiheCim^jf urt* Am njitli* n \n cm s subi rth j,jPtwiS 

1 J lone! < oMs l fikftiimi'f Ami C of oijA at 

5 1 T) r lint I t liXvt n Att'yAey An 1 (lituf Ct«t5 iit pirtlculHrAoUc^u 

} t l pk ii Ini It Veitm-d Ut 005 ly and Against 

K ik I V ') 1 t Ji )( 8 at tH SiKN., s nUiCn^tvtilicntho Jurvir«d^,r 
if t ot a J r rwitlidtCvin r^f oi ifte Pa> Set uity lor To'it* and Slaving 
ftc w U 1 of D < nwMjli witaobkea ttpoijr ATre*it Coats 0l Speeial Juries Vuw, 

6 St 1 liialv VrKit o'" t m KrpoT nScct of fliith ol Parties Cwts on 

\ a l-inHAtf iin PwHJMRwif Jndktwunta Orlwa S« ittnoved by 

C Ooiari lakati 1 Acbil^a^by^A^tjllea^lirv, loirbrover &e 

The South Australian Syiltei^ Conveyancing hiy itegistration 

of 'litlf*, with in^nuaiions tor «hc<G!bidhnee of Pattiee iJluatiatvd 

b\ <h>j It*, of th«» Rooks mid pAums m Use m tho X*)md fiy 

Roumr R Iouri ns To which ^’'addid the boutb l^sl |?ro-t 

IMi^ Act I*? imeml(*il in thi tiei-sicn'^ Of 185R, wdhai^pipuS Indj!!^, Bjr 
(wwica, Pmi, Barristerj Sdiotor to Uie l^md Titles 
SMun** «\o Iv half eloUr , * 

■■> — — , a n 









Mieasm RUTftiUWOnrU, Irl EEt STOEUT, C C 19 




Sessjouft Cftsed at tbe Oantial Criminal Courts S^alcdiiiiii Sl^orln 
Iniml % J IJ B4.ftNj^rr«ml A H«Lh.tfcR, by«*»pomtaKttt to the 

C»#Urt 

Agnail} if paid in IJj «/ birt lor the come- 

OMMipiio# thf pl.o|lta^u>n iuid the jH^bJKr, Mii^k niurtbon majr elto He purclivifiid 

OpoWa of the fitioiesiaetical Oourte, with and 

Tttb(jps oi 0o»l$* B> Hi- NUT OHAntT*> Coou, Procter m Dut,ton>' 
CctoutOns ^c. I'^tluckvol ^\o 1/ Hi bonnis 

ftreening’s Potxns of Declarations, Pleadings and other Pro** 
^tulitifirs wi the superior Courtit «it Coiftiuoii Iaw, vtjth th( ( otWuon Iaiv 
P if»(<duu Act, md utlj<r Stiiuti** , Tehlo of OOi<orb' and tho N«*w 

of Prai tiuo and Plowlm^, with Notts. Hi nky (stEai^lKO, * 
hjKCioJ Pfeiikr Scoud 1 dition l^o lOs fwjf boards 


Ai Cher’s Inder to the Uurepealed Statutes cbnneoted with the 

AilniiDj-HtritK n ot tht I iw in In^Jttnl md \Viue«*, conitnC-OCm/ij uith thi 
H * » '11 ot NVilliini tin \o irth, tni Continued up to tiu cioH. of the Mission 
iijO B> 'luoMisO Aiif in tt Kv| 8vo 5v bonds 

Failing’s Piaciical Compendium of the Law and Usage pf 

M n mtih \ omits (' (iibiiij'th< various Unit* ot f aw atiei (111^7 them, 
tiio f idiaai) M nil in vl u h tho^ ure tnttnd 111 Aicnant Book , fuid the 
^ (iru>|tn Forms ot Pi a » < dine, and llnh h of Pli dilfn.^ imd h ^ idence tor the u 
TuvMtvatJon, it ( onimm J«w, m F<iuit>, Baukrupfij nid Iiioivenc)^ 
01 hv 4rbitii»toij With ifc'tPi’iMiM, contujiift;' the Li>% ot Joint 
Stock (cmpui)i<*« \ lunts ind tht J ,^0 lit^uluUom tor thtir 4.diiist- 
«i<«t unlit Til «|» \(tn ot lK4h ano By ALK^AWt»H 

PucriNo J SC] ol th< Imm !< luph , n«vrt>tir at luw ISJirtc Ik hbnrda 

The Laws of B trbsdob (By Authouty ) Royal 8vo Els cloth 
nil’s Manual of the Pdrliamentaiy Election Law of tH 

J K njfdoni, uith ithimtf to tin ( iiidiK t of J kenoiis, ind tht 
lb ' ti it on C Miit hkIoIui' tin \(iy Jntt I 'stitutts md Ikci ioik 
with H cojinnia Judex B\ mmy J T W \mn n J> ( f , M J* , , i >d 

Tbioidcj oi UnU One thii.k voi royal lirno Jjg tl lli 


Warren^s Manual of the Law and Practice of Election Com-s 
jnItKs, bdii^ iho ooB( Uubiip' portion oi a of ParUamettim if 

Jhlet Hon /ertn,” and rooludiiio the itttem Iki ihk ns By 's vjm 1 1 Wa an i n, 
UCL,MP,QC, and Bi i ouU r ot Hull Jhi} il 1 Jnio , I Llorh 

lipigh’8 Ahridgment of the Law of Kisi Piius By P. Brady 

LttfOH, of tht Innw Inniile, B irnstYi at Liw 2 vok bvi Ll bs bouda. 

A* Practical Treatise on the Law of Tolls , and therein of Tolls 
'|?hrirout,h ind fj-iTtise, lair uid Morktt ’Jolls ( uiml, Iirr\, Port and 
Ifmboni Toll?, Fumpikt TJdla^ Rnienbdity of lolJb, I xeitiptirn from 
Toilfii, Rciaidieh and J Mihnce m Vedona hu Tolle By InrDJ'RKK. 
UiTftNivft, Lsq ot Lincoln^ Iim, Baru«t«r at Law i >9 bodrd«< 


A Complete CoUectiojv of 3ke !{^ep^tiee and Conventions^ and 

ReeiprOt^ ftegoJatioim, at pre*eut between (rfeat Bntiun and 

Por^i PowcM By Lewis Idnimn nml Ketpei oi 
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jix* Deane’s Law of Blockade, ae contained m the Judgments 
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Xke Law relating to Transactions on the Stock iSxchange. 
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li2i 10 , 8* 1 loth 

A Legigraphical Chart of Landed Propeity m England ^om 
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The Commoxi Law of Kent, oi the Customs of GavelkiUd* 
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Jotiv WiLsov, 1 sq B 11 lifter at Law. 8vo 18s bowls « 

The Marriage and Begistration Acts, 6 & 7 Will* 4» oaM* '' 

«*>, Ml , with InftuK turns, J < rm>, and Pi ictical Hirer tioob for the tlSe^ pf 
OHin itiDj: Minibifjf, Snpriiiitrndt iit JU^i-iti ir<, Rcgistiarb The Aut# 0? 
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and u ‘oil liidrx BvJuhn SooiFBUnKrt Burn, Esq, iSSrere/ci/^fi) 
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A Treatise on the Law of Gaming, Horse-Racing, and Wagm^ 
with 1 I oil (. olhf turn of the '^taiiues in force in reft mice to those subjects t 
tOjicthci with Piactical TornH ot Pleudmgb and Indietnients, adapted fbi 
the Otueuil or Pjofis-,ional Reader, By raEDlrniq B»Sq*, 

Banistej at Liw J ^nio be, ^loth, 

Hiamera Xaws of the Custdmtf, consolidated hw |t&^i|flion the 

I onls OommiisMoncis ot her Miyc'^ty'a Tn usury, bf I4!^ai»d 

18 >t, XV nil I Conmuntai), coiitaiiiiiig PrCndcal LhggSfpft^ 

in J^adinj t ustoms ('dfoi» Appendix ot Artfe^ Hy 

I M IX Jduiff IfAMivi, £sq*, Bohettor Ibr her CushHoa^ Jl vbL 
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4 fX ]^t|b^pl6s of £ngU«b Law; armgod k the order" .| 
of .thfr i^e^KeiFOkon,. with m HIttonoAl iMrodactLou. By UmfujtJii 
Itoyal e'vo’, j 4«. boards. 

; j,^|;taiiiiiig an Histodoal Br^tise oa 

ffm of thelattt dr Coart; wSth t&sy Hui^s and rn^i()ms Ks^tin^ Adini4^ 
siOn/Aee|iio;af Torma, Call to fhe 0ar^ CnamlK>r>^, 4^c., HuinorJv^ ou tiia 
Jtf)%fdsct3pa oi the Bencherb, Obsemtion** on tlir* bfndy of tlie J^tw, and 
onieeOwhtl Ibfofination. By B. B. LniOn, Kbg. ot Cray’s Inn^ Banibter 
at l;i2i)|o. 0^. boat da, 

* Schomberg’s Acts for the <h>iiin^iQ.tatioA of Tithes in Bnglend 
and We1e®i e & 7 Will. 4^c* 71^aiMi 1 Viet c.OO, with Nojtes, ObaemUons 
and on l^ltotiie of tho Law of TiUtes, and an A|>^(^adlx, contaiftitig Tabb 4 
for calculating tlio H^at-Charge^r Bonosj of Noticts, Agi^Hjiuctdii; A^ition- 
mentS; Ac, By d. T. SoHOMonno, Bsg., of tW Inner Temple, Barnatcr 
at Law. l2mo 7#. boards. 

Anstey's Pleader’s Guide ; a Bidaotio Poem» in Two Parts. 

The Kightli Edition, l^nio 76. boaids. 

4 Treatise on the law of Commerce' and ManufhetnreS) and 
Bie Contiacf^ relating thereto; Mith un Ippendiv of luatieh, Btatutce, and 
Piecedeuts. By Jo&lpu Cuiriy, L^. Baniator at Law. 4 >ol8. loyul 
8yOi £ii i thr. bcaids. 

An Essay on Charitable Trusts, under the Charitable Trusts 

Act, 1803. By llKNar JoHit Pie, Esq. Posi8\o (mI »f*wod. 

A Practical*Treatise on Life Assurance; in which the Statutes, 

Ac., affecting uiiineor]jOiftted Joint Stock Coinjwmits nn* biicHy contsidiritd 
and explained. Sioomu Rouion, By PiiiDEiiKK. 

Antlvwr of ‘^A Troatihe ou Life Annuxtiei ” liiiiio 7s boaids. 

A Keport of the Bread Street Ward Scnitiny; with Intro- 
ductory Obtervafions, a ot the Poll, nud \ T>i"pst ot the Lvidciicr, 
Aiaunicnta, and Bicmous in eiuh Cam}. By W.T. fl'ij i, bXq , BunibUr 
at Law. Idmo. 4a. boards. 

The Judgment of the Bight Hon. Stephen Lushington, 1>.C.L., 

Aev delivered in tlie (’onbistojy (’ourt oi the Bishop ot L<»Tirlon ixi tlic ( Wsi 
* Uf Wcatertofi agaiObt Lidddl (Clerk) nntl Home and otlier-^, and beul 
Liddell (Clerk) nn<l Pirk< and K\rtTis, on 5tli Jhr Edited 

* by Af P. BwFoni), D.C’.L. Boyal 8vo *2s Od stwtcl 

The Judgment of the Bight Hon. Sir John Dodson, Ehight, 
of the Aiches, Ac , albo the JU/KtMKM ot tin Jl’DlttAL 
COMMITTEE ot the PIUVV COUNCIL, in the cast» ot LzddtU (cleik). 
aud Horae and otbcis against Wcsttrton, and Liddell (clerk) and Purlc and 
' Evans against Bc.d. hklitcd by A. P. Bayfoko, LX. 1). and with an 
elaborate analytical Index to the whole ot the Juilgmcntb in the^'C (’uses. 
Royal $yo.,j3s. 6d, sewed. 

Dr, Bobb^^^ew Admiralty Eeports. 

UpPORTST^f CASKS argued and determined in the HlfiH COBRT 
ef ADMfI^L^ 4 p.«omiuencixig with the Judgments of tlio Bi^ht IXonourable 
StepMa By Kobinsov, I>r L Ad<o&Rie 

'' Mk iht Skti. VoU IH. Parts I and H , cout iinuig Cases decided Aom 

Midhtmfrt Term to Tnutty yacarion 1850 7> sewed, 

a ^ i nl'e m rinmedrate ceidumaftoa PA. u ooyku’s.) 
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KviUe;i«:e id Srotl«ii(l.-l<J, Judicial MaUMics. 
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1. MemnriaU of his I'ime. by Itrnrv CockbniJt,-'C. On Probate of 'NVills.—S. f'n the Meaistire nf 
|)«niiiKe.-i L* l>eli«'iii.-'4. AtruTicnu t'nt non— Mob Intejferriite with lusnce.— 5. Peeraftee for 
Jjfe.— <5. the t'.nruiiihered Litatt-s An.- 7 . Mini.itcr of Publip Jiistire, his FutiiMUHiS «i‘# 
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caiiire— 11 Duno’-t Ciisr.— 15. Du tiroe IlilKGotmty < units— 1 ate SpSMrti.— 13. rtii*erp 'if life 
Sontiy fur Pronioiinu the Amtutlu.ent ol the laivr. 
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1 . M. St. Jost*])}] on the "Code-s Citjls LtraiiKprsi’* and the "Ctide N'ajiolec'ti ’’ '2. Gn Kefomus io 
the t.aw ot S.svinfss P»uli:v.-"3. the Pit«w«t StuUi of Doctuis;* f^y.i.mons.— i. Cioveroiueiii by , 
Party m bv 51igtiqi?..atiun {m frhtiou to fagtsUtioii and L»wl.— Letter fmio t.wd HrtougKtim ‘ 
to the Lori of H|»tnor niitJie Prospects of LA-*’ Krforai.— rt. ’Ihe first Pi’Onni'ial Meotmo ot ih« 
National KeforniStory Dtiioii.T^f. 1 ogal IL4u«aiiuQ its Present .rriote ainl Pro-preis.— It Papers 
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ruir,— tl. 1 ne ” ihe I hntv Vears’ Wor” ol a Pnblie iJtiestion. 7 IndMii 1 .twi Kelorni.— S, f^bed 
I'loopl'tll'*. I'lli — 9, 1 uilessional I ln« utum, and DueriMS therewith toi'uicied.- 10. Papers of 
the ’Mii-it'i*' toi PiiiiiKti'i'K ih*' AtreBduie -t <<1 the T/*w.* 11, J’nn'oieueil f onp D'Liat, iU, J he 
iM.itiicd Women s i'i-.f|n‘](y Uuesciun.' * 1 J. .Valuic Law (xonunssiou. -II, I he Bar Lvuniiua'Viwi ^ 
(}U. SlioilS. 

No. t. 

L loid Irani --<2 ('he rre.bate and Adnii’iiMTdtn*u Ael.“-.‘t Inwveis and Law' Uefom,— t .Ttidiciul 
. Apim.i'iineiii.>> -- .1, ,M,idcl<-.ne Soiiih’!. 1 1 lat.— 6. Adniinietratton r»'ndi*nie J^iie.-7- J'rue. (ifoiiml* 
ol I'iuili i» Ih- .Miui't,' l,.iw Gon»'iiusii>!i.— B. Lord Brifugbain'v Ai)ttn.il Lttti'r to lord BndflOr. ' 
— y. I lain, h J..JW loipri’iiil (1 o' cm mint.— 10 Ihi- hue Sor lohn Stt.ddan.- -11 Disposal of 
.\t,iiieis under I’ousiJtraiioii.— 12, l^ejiulanse Llfons.— 13. J>u OjS of the A ssocialiori a’ fhr- - 

nJiiiKhdOi. 
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1 , Two f.ci’lhT«fS intmdiietory to the Mndy of tho I aw.— «. ParletftentK d* 'F|«nce.'"3, Kras)i>n.s ’ 

ol, the fjuv.— 4. 1/ird BmUh'ham’s Acts anti lUJIa.— 3. Preyi<j(/t>ris of fhs't>on>in(f “ heN«ioit">*-d,'' 
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Jlar fix.tiiiiHtttJoij Cfue.vtiorth,— J3. Dr. Al,dy uu i^omau l,aw.-'-l4. Trench LaW of Propeniri'tft,' ' 
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1, The Bight Dob. Sir W, II. Maule.— 2. 7he Adniir.illv Court and its Reforins.— .3, Burlie'a’ Xlifo 
and I tiHi's, hv Macknight-- L 'I iile Book> wiv*hf lille Deeds.— .3. -The India Bills.— C, Llecittva ; 
Pnblui Tunciioiiarips — 7. Lviileniu of Paniys ui CrhiuuAt Oasee.— B. PoMiioft of Affairs lit 
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Oousututiuual Laws. - 11. Papers ot the Law Aaiendojetit Sot ietY. , . i ^ . 
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should be. - N 11 

'1. I.bgftl Lducdtion.— S, Broom’s tpgtit Maxims— New Fditioii.— 3. Anri of 

Slower^.— 4. Toss’s Jt^dgea of Tfigliind.— A. Weclianicsof I aw Making. 6. 
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Liverpool — 9. Lord Brooghaiu s Anuttal; Letter to f-ord Kadoor. 
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1. 'Jhe Life of the l.iie Maron AMersOn.— 3. Pjfih’eile InteThatlouul 
♦•/•tKowvyviinriin.'.— 4, Mesiilis of ti»«.<’o»nHMiu..fci*w PthttoBore Ac 
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to Real Psoj^iy-»>CaitServaUve l.anAf 4 .£f^ao»k^i]'la. 

1.' .loho 'ttlylf»rK?t^ftr{dK« And Mr. ThVf-a'fc’of Ktilu Cnrir'mitoof T'aw—Au 
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'‘O. 

t. Pnron Bv.tntiwell, the Tre-is hiuI the Bar™!' A Jett* TmA ftr Misrih-r In fJerinsny. -.1. Chtinli 
1 Piscipline.--.?, I'he Low ot ''laVfrv.' 5. t xivaciof l.orU lir 10. }i.irii.'s Ceiii rio ih« tor) ol KetlUwr- 
— <5. C’oustnuti'uial KelatiOos huiwc-tii t>reat Bctioitt .u.d her Cul»iiii>''* — 7 1 he RefhniUitjin! ut 
MftJerii l.rCVnUik>»»- - 1 li** AcruU uvs 

am) thfeir Prt*vfeniion.' 10. 'Ih** I^ihiarivs <»r ll*t *>f fonH?. -H. \m< 5«€msh>i» - li.! 

f^n)ethiir»t*A IHaC—ri, Judmuil Siouhnv^.— 14. ,C;oi.-veNutK'loii »n ^ouvk Ausu-aUa by K«tets- 
trMtion of Tiile.-'lfi. Jhe late \V. J. broJeriv. 

' , No. ifi 

1 The Temple' and (he TeoipUn; \'o T. The leinple Chiireh.--*^ Tfnwland'a Ihstory t'f the 
fuffliah CunsiiiQiioo.— ;j l'<la»|ibkaiv.'"-4 •ostiee and .lusm*es,"5, (’riininAl fjtw of 1 ranee 
0. Curiositifs of I.ity ; No II. Atl K{i)r(u>h l•ilrt>tlt;b tft iku i ourt< mth t entury ; (.''usiiiftiiial of 
I*oinser.'— 7 brawliriir: .St (ieop/,v'.s m the C:l^t I be .lunulu rloii niut Cnt i.v*' ' f 

llie Adiii|-n)iy ( ourl.- p I orU '^t Fcoiiai'd’-* Propeiiy And rposU'»>% >'elui Art - ('hj'poTaiiou 
MrnJlMralrs.-'l-'ritriUt, 1 i‘’«'uh mi.I l•(l^ll«b - iM-ceut I ea' iiuk t r-e*- on iJie >' k1i* t-i 

the ''iipport of fjod <inii iUM!iiiiiK> 'oihooi.n .• I be \ C '«U)i uu .I'jd Ponoiiu v L>.*i k- 

huti&e •'-Notices ot New Works, 1 \i-iiii ot ihe Oiurser. Cisi of ;m'\v l’u!>lr..i'ioi.'S, A:c. 




\ 


! 

! 


>o 17. 

I. Th'#r.unacv f.AA- and its Pefocts,- -C I he (»?•> ol Court No. H. I loi'u* jn the Tcnipb- I in 
coin’t, Inn FiHichers. - a 'I he C ouauIid/Utfl Di.iers ol ihe ( ourt M ('hdiu *rv — t J bt I ibeeu «-f 
the KrCMCh D'lli.ud‘H I siw of fors.-h. ihe luinititl So.-iiH. 7. C.'Mivt'i .mi »iu ’ti 

South Atiscral(ii-->lysl* n lU KimliMi l.e'{isl,ition ---8 Coriupt li.iiui'i, oi b le> t.ofi— l lie 
(ilounestei I'.nl ery t. oomri'M m -~9 P]opo,seii < on* iluloiio.o of ilu, Jo ( r.uijj,uiut Aeis ■ • 

JO. Caw ,uuJ l.nivvr^ iM ill*' •'riiiih Colooii'v, — it Mu I Aiikiupio iiid hu.Uviu’y llll!, Ititut, - 
I’v. ’Ihe Caw aoiJ i m'HI\ ImH- -Co i.tnoii ' aw Covuini.ssiori.— J t lohn 'JudifeA’ Chku'b'-’r.s 

— Arbitration i,- Poiius m eutlv de< idetl ntidee T.ovd M. J eonauls' Act.— N oics of NiiW flouk''*.— 
Events ot tliu Ouarter — /Ireli.eulogj* lu the I ett»|»>e, iSic. 

, No. J8. 

1, Arrest of the Five Mantjtiu T..m : MaMfrand Ou jiei,— >. Ibe Civil, tins of IIocIotj** 
Couuno«ia.“-4'. I be b'etfulMiona , n»»cM'{. Coi.uuirtUin A^i.us-.'; Tudors 1 e.idmvr Meieaimie 
Ca>es.— tC Cunso CVUtires— \<». II. I he Watt hi. ao ol Fl.l ipseii 7. • uid'cyM law of P.iri 
iier'ihip.—B. He.ioiuis an. I Kviioep'i..^. - 'j, lUion’a Intii u’’i‘'won lo ilu llis>orv of ruri<jiiidet.t« . 
— ^10. lJmr\'s Cnv*» iri (, IniiciTx : lein,! >i|oer-n. Caw ,uul lip.itv Hill—lCvt I \.i.i.inHlion 
Out stioiis, — r.aw A;iierr'S>iin;i .Soitei^'s Papeis — .S« hmie fi.r .i I .mv rouei*.oy — lU'/oii oi, tin- 
Caw.s olToi lini.' T uudiy wi Kturland.- hrpiul of llie Cuit>niisMon«ii s on (he mode oi lukiu,. Fm- 
111 Cbaiii try. 


Utpovt^. 

House of Lords Reports. 

RRPOttTS of CASES decidetl in tli« IIOESE of T-OIIDS on 
. APPEALS and WfilTS of ERROR-- CLAIMS of PEERAGE and DI- 
VORCES, By Charleis Ccark, Esq.^ of the Middle Temple, Barrister at Law. 
(Reporter, by appoincment, to tlie House of Lords.) 

Vais." 1.', I1.,T l.L» IV., V. nnd VI., and ^■oI. V li, Pai (s L, 1 1. anil f 1 1., contairurijf 
all the Cases decided from 1847 to l.SOO, iiudiisivc. ( Uejui-rh n.ill be te^ularfy 
eontinueU.') * ^ 

. RrobatOf Divorce Court and Matiimonial Causes Reports. — 

jB?/ Authority, 

REPO.RTS of CASES dtdded in HER MA.IESTVS NJ'AV COI./UTof t 
PRORATE, and in the COURT for DI VORCE and MATH I MON lA L CAUSES, i 
commencinj^ Hilary Term, By Dr. Sw mjly, D.C.L., Advoeate and Barrj.<tur 

at Law, of Cray's inn, and Dr. 'I’nisTnAM. D.C.L., Advocate in Doctot;,’ Connnonii, 
and of tlie Inner -'temple. Vol. I., cmitdining: all the Cases decided from Hilary 
Termt l&i&Sj td Hilary Vacation, 18fi0, price £2 : 44-. sewed. 

• ’ V \i[{Thei& Rej)orts will hej’^gularly continual.) . 


Dr.'SWkiw; 

BEPom 


I'j Adiniralty Reports. 

" of -CASES di'tcrmiiKd io tbs TIIOII COTTHT of AOSII- 
'ig^.^dlch. Term, 1855. By AL C. .Mkrtiiks Sy jily, D.C.L., 
Gray'sJnti, Barrister at Lavr. One Vol., price 



0 _-.. • -0 

/ I 

! IJitparing for iJttijUcati’on* 

KeiT*s Action at Law. T)icTiuri> embody log the ^'ommon < 

Liw Proicdiiic Act of 1^60. fn l2mo 

A Hand Book of the Practice at the Common -Law Judges’ I 

Chamhew,— % G>okc»i II. PakkinsoK, ot tlu Coiumoi t rii as Juibrtb I 
Chainbtrii | 

Oke’s Hagisterial Laws of London.— In i suuiU vol i>mo. , 

Comer’s Crown Odice Practice.- ‘!>fcoM> l ditioiv. • | 

Chadwick’s Probate Court MannaL- l ^oI loyal s\o. I 

Hertslet’s Commercial Treaties. -Ihc 1 u vi nth Vollme. Ju yv> ' 

A Guide to International Law^'^I^^ Lmvis iiLur'^itT, Bsq, £ditoi 

of ** A Colkction ot ( oinmorti il ftiid othtr TrcUu Iti S\ > I 

Lectures, Elementary and Familiar, on English Law. -B} J^ui s i 

Fkanc iti ON, L^q , Gouuly Court SKONnSmi-s In Svt 

Gael’s Practical Treatise on the Analogy between Legal and t 
General Composition.— bn on d i omoN, with rr luUnts jn svo ’ 

Swahey and Tristram’s Probate, Divorce and Hatiimonial Causes 

I BeportS — ^ol u. l^rt I CJoIm i ,iilul) continu o ) 

New Admiralty Reports. -Bv Li sniNttrrtN, Lsq, the 

Inner rniiplc, 13ai lister »t Ji i\\ \ ol I Ptrt I (li tonuimuiou oi SwiluvS l 

Ad mu a I ty lUpoits.; 

Clark’s House of Lords Cases. V«l Vli P.iit iv. ( i o lit umtinm d ) i 

Law Magazine and Law Review for February. \o iin Uiuted 

Newheius | 


liiipriiilcd at r.ondoii, 

nvmber Senen in Fiete btrete ictfhtn Tunple bah(s^ 

wbylom the signe of the Handc aiiJ btai le, 
and the Hovse where lined Uichard TtAtcl, 
printer bp ^perniX pnUntiS oi the bobesl of the Common Intoc 
in the seutral IlcMgiis of 

Kn^ Edw. VI. and of thi tjients Manji, and Elizabtth* 
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